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ROM the point of present retrospect, the 

appointment of Roger B. Taney to the 
place on the bench of the Supreme Court 
left vacant by the death of Chief Justice 
Marshall seems to have been most natural. 
He wasa man of dignified and lofty charac- 
ter. He was distinguished for intellectual 
vigor. An eminent contemporary spoke of 
him as the man “of moonlight mind. The 
moonlight of the Arctics with all the light of 
day, without its glare.” He had won and 
long held a place among the foremost lawyers 
of the nation. He had discharged the duties 
of attorney-general of his state and of the 
United States with an ability and fidelity 
which were known to all men. He had 
cordially supported the President in his dra- 
matic assault upon the nullification scheme 
of South Carolina, though he did not approve 


of all of what was called the “ centralization | 
doctrine” of the proclamation issued upon | 


that occasion. A few months before one of 
the associate justices, who was a firm adherent 
to the national theory of construction, re- 
signed his seat, but only after becoming sat- 
isfied that Taney would be appointed in his 
stead. His nomination was sent to the 
Senate. Among the papers of one who at 
the time was a member of the Senate was 


afterward found a note from Chief Justice | 
Marshall, expressive of a desire that the nom- | 





nitely postponed. But the Senate was still 
engaged in the controversy over the United 
States bank, and its action with respect to 
the nomination did not imply an adverse 
judgment regarding either the character or 
the abilities of the nominee. The consider- 
ations which most favorably commended him 
to the President operated conclusively against 
him with a majority of the senators and with 
the people who agreed with them respecting 
the propriety of continuing the bank. The 
Senate did not overestimate the importance 
of his influence in the overthrow of that in- 
stitution. Even the great talents of Calhoun 
were devoted to his denunciation. Mr. Web- 
ster sneered at him as “the pliant tool of the 
President.” For that sneer there was no ex- 
cuse. He had been an active opponent of 
the bank before entering the cabinet as at- 
torney-general. His addresses and papers 
concerning it show that if his opposition was 
expressed less vehemently than was that of 
the President, it was placed upon grounds 
which indicated a much clearer conception of 
the reasons involved. Being convinced that 
the continuance of the bank would be a pub- 
lic detriment, he struggled unremittingly for 
its overthrow. He stood alone in the cabi- 
net in advising the veto of a bill to recharter 
it. When the Secretary of the Treasury re- 
fused to make the order to withhold further 


ination should be confirmed. It was indefi- | deposits from the bank, he consented to be 
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transferred to that department in order that 
his favorite policy might be executed. One 
who should now attempt to demonstrate that 
his view of the subject was wrong would set 
himself toa hard task. But right or wrong, his 
adherence to his convictions was admirable. 
Sore financial distress followed the sus- 
pension of the bank, and its friends were 
able easily to persuade themselves that the 
suspension and the distress sustained the re- 
lation of cause and effect. An important 
phase of the controversy was the relation of 
the bank to the currency of the country. 
Those of us who are politically descended 
from Judge Taney’s critics should feel much 
inclined to him because of the reason which 
chiefly prompted his course. It was stated 
by himself in a sentiment sent to a meeting 
called to celebrate the death of the bank: 
“The gold coins—long exiled from our 
country for the benefit of the few —they are 
now returning for the benefit of the many.” 
On December 28, 1835, when his brow bore 
the palms of victory, and the anathemas of 
the friends of the bank, he came to the 
office of Chief Justice. A change had oc- 
curred in the political complexion of the 
Senate, and his nomination was confirmed. 
Cases involving questions of federal power 
which had been left undecided in the time 
of Marshall soon came on for reargument. 
The conclusions reached by a majority of 
the court denied the alleged federal author- 
One does not affect superior 
wisdom in saying that the conclusions 
reached were wrong, for they have been 
completely discredited by the decisions 
and practice of the last forty years. At- 
tempts to reconcile them with former deci- 
sions of the court were not successful. In 
those decisions the new Chief Justice con- 
curred, but there is no reason for the view 
that they were made under his leadership. 
That he was never so influential in the court 


ity involved. 





| not larger than a man’s hand. 
| did intellect, vast learning and abounding 





with respect to constitutional questions as 
his predecessor had been, is made manifest 
by the numerous differences of opinion 
among the members of the court upon such 
questions, and especially by those in which 
his views were shared by only a minority. 
Indeed, the reports of these cases do not 
show that the decisions would have been dif- 
ferent if his vote and influence had been for 
a different result. One of these decisions, 
involving the exclusive power of congress to 
regulate foreign and inter-state commerce, 
was practically overruled about ten years 
later, but without the concurrence of the 
Chief Justice and contrary to his view. 

Although the national authority was in 
many respects fully asserted in the decisions 
of this period, it was in others obviously and 
illogically relaxed. Former decisions were 
not overruled, nor were their doctrines ex- 
pressly rejected. Indeed, they were referred 
to in terms of great respect, but they were 
not always applied to new cases to which 
they were logically applicable, and doctrines 
inconsistent with them were declared. 

There was an illustration of the universal 
law of such cases that decisions in which 
correct principles are applied are but an in- 
effectual antidote to those relating to the 
same general subject in which correct princi- 
ples are rejected. Upon a comprehensive 
view of the situation a reaction from the 
tendencies toward nationalism, which had 
appeared in the decisions of the preceding 
period, was manifest. There was rejoicing 
or despondency in the hearts of those who 
had respectively hoped for the weakness and 
the strength of the general government as 
the result of the interpretation of the instru- 
ment by which its powers had been con- 
ferred. To the clear vision of Story a por- 
tentous cloud had gathered, though it was 
With splen- 
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patriotism he had carried over to this period 
the traditions and doctrines of the court’s 
golden age. In two of these cases in which 
the reactionary tendency is most manifest, 
he dissented for reasons so convincing that 
it is difficult to see how the conclusions of 
the majority could have beer reached, and in 
terms which plainly suggest his veneration 
for the memory of the fallen chief by whose 
luminous reasoning he had been led from the 
narrow opinions of his youth to an adequate 
comprehension of the meaning of the consti- 
tution and the vast purposes for which it was 
adopted. 

Not only did the members of the court in 
this period profess the highest respect for 
the great opinions from whose doctrines they 
were departing, but most of them appeared 
to be unconscious of the departure. Nor 
can there be found in the opinions of more 
than two of them indications of the least 
hostility to the general government or a re- 
luctance to accord to it the powers which 
they believed had been granted by the terms 
of the constitution, even if regarded in the 
light of the circumstances attending its adop- 
tion. With respect to questions of this 
character, the attitude and opinions of Judge 
Taney show the most reverent attitude and 
the highest appreciation of their gravity. 
While questions of this character did not 
evoke his greatest powers, they did not fail 
to enlist his conscientious care to the end 
that correct principles might be applied and 
maintained. His ability for the mastery of 
the other subjects embraced in the vast 
jurisdiction of the court was conspicuous, 
even among the eminent men by whom he 
was surrounded. That he was free from 
prejudice against what he believed to be 
legitimate federal power, is shown by cases 
in which he aided in extending it beyond the 
limits which some of his associates thought 
proper. So admirable was his bearing, and 





so marked with propriety was his conduct in 
his great office that in twenty years from his 
accession he was held in general esteem 
which amounted nearly to veneration. Even 
those who most deplored the reactionary 
tendency of the court with respect to ques- 
tions of governmental power, bore testimony 
to his personal worth and his general ability. 
Story, so filled with forebodings regarding 
the calamitous consequences which he feared 
from those reactions that his friends could 
with difficulty restrain him from quitting the 
bench, never wearied of affirming his respect 
for the character and abilities of the Chief 
Justice. Those who had assailed him most 
bitterly in the exciting conditions of his ac- 
cession substituted praise for censure, though 
not ceasing to deplore the aid he had given 
to those decisions which indicated the reac- 
On the 31st of January, 1851, Sena- 
tor Seward asked permission to inscribe to 
him a speech which he had made on the sub- 
ject of the French spoliations. The request 
was made for the two reasons that the cause 
would be aided by the public knowledge that 
it had the sympathy of the Chief Justice, 
and, to use the words of Mr. Seward: «It 
would be an expression of the high regard 
which in common with the whole American 
people I entertain for you as the head of the 
judiciary department.” 

In the meantime the agricultural develop- 
ment of the South had gradually increased 
the value of property in slaves, and the belief 
that slavery is wrong, which had been uni- 
versal among the fathers, became sectional. 
That vanishing virtue, love of the union, had 
grown and waned in the hearts of many as 
the existence of the union and the mainte- 
nance of its powers had favored or opposed 
their desires or interests. The indifference 
or hostility which had previously appeared 
among those who uttered or applauded the 
sentiment that “ The constitution is a cove- 


tion. 
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nant with death and a league with hell,” and 
those who met, or were represented, in the 
Hartford convention, now shifted to the 
South because of the anticipated preponder- 
ance of free states in the union. 

When the national and confederative the- 
ories of construction were formulated and 
placed in opposition they did not in any 
manner concern the subject of slavery. All 
then believed and desired that the institution 
would be placed in the course of ultimate 
extinction. Indeed, the statesman who con- 
tributed more than any other to the develop- 
ment of the confederative theory was more 
consistent in his opposition to slavery than 
with reference to any other subject. In the 
time of the reaction neither the decisions 
referred to nor the opinions of the court or 
the judges implied any belief or desire with 
respect to slavery. When the controversy 
concerning slavery arose and became fierce, 
its advocates adopted the previously formu- 
lated confederative theory because as they 
thought, in view of the anticipated prepond- 
erance of free states, a limitation of federal 
powers favored slavery by rendering it more 
secure. By adopting that view they obvi- 
ously hastened its doom. 

For more than twenty years after his ac- 
cession Judge Taney held his way with such 
dignity and propriety as to disarm criticism. 
The aid which he gave to the narrow view 
taken of the powers of the general govern- 
ment was neither intended nor supposed to 
be in aid of slavery. He did not attract the 
attention of those whose feelings were 
aroused with reference to that subject, and 
those who comprehended the.tendency of 
the reactionary decisions were a few seers 
who paid to conscience the appropriate trib- 
ute of toleration. 

And then came the decision of the Su- 
preme Court of the United States in Scott 
v. Sanford, famed as the Dred Scott case. 





In the excitement of the times it would 
hardly have been possible to determine the 
case upon any of the grounds considered 
without disturbing the public tranquillity. Its 
effect was much intensified by the compre- 
hensive character of the opinion of the Chief 
Justice and by the determination of ques- 
tions which were obviously not necessary to 
the determination of the rights of the par- 
ties. A brief statement of the case will 
show at once how unnecessary to a decision 
of the case was the decision of some of the 
questions embraced in the opinion and how 
utterly baseless was much of the criticism 
which the case evoked. Dred Scott, a Ne- 
gro, brought suit in the courts of Missouri 
for his freedom, admitting that he had been 
lawfully held as a slave, but claiming that 
his right to freedom had resulted from his 
having been taken by his master to reside 
first in the State of Illinois, where slavery 
was prohibited by the local law, and later to 
Fort Snelling, situate in the territory then 
known as Upper Louisiana, acquired by the 
United States from France, and north of 
the latitude 36° and 30’ north, and not 
embraced within the State of Missouri, in 
which territory slavery was prohibited by the 
Act of Congress of 1820, known as the Com- 
promise Act. The decision of the supreme 
court of the State of Missouri was against 
Scott’s claim to freedom. He then insti- 
tuted a suit in the circuit court of the United 
States for the District of Missouri for the 
same purpose, alleging as the ground of 
jurisdiction of that court that he was a citi- 
zen of Missouri and the defendant a citizen of 


‘New York. To the diversity of citizenship 


necessary to give the federal court jurisdic- 
tion, the citizenship of Scott was of course in- 
dispensable. Ona plea of the defendant rais- 
ing that question the circuit court decided in 
favor of Scott’s citizenship and its own juris- 
diction. Proceeding then to the merits of the 
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case it followed the supreme court of the State 
in deciding that Scott was not entitled to free- 
dom. Scott then took the case by writ of 
error to the Supreme Court of the United 
States, where the opinion of the majority was 
delivered by the Chief Justice. The general 
conclusions reached in the opinion were: 
“1, A free negro of the African race, whose 
ancestors were brought to this country and 
sold as slaves, is not a citizen within the 
meaning of the constitution of the United 
States. 2. The clause in the constitution 
authorizing congress to make all needful 
rules and regulations for the government of 
the territory and other property of the 
United States, applies only to territory 
within the chartered limits of some one of 
the States when they were colonies of Great 
Britain, and which was surrendered by the 
British government to the federation of the 
States in the treaty of peace. It does not 
apply to territory acquired by the present 
federal government by treaty or conquest 
from a foreign nation. 3. The constitution 
of the United States recognizes slaves as 
property and pledges the federal government 
to protect it, and congress cannot exercise 
any more authority over property of that de- 
scription, than it may constitutionally exer- 
cise over property of any other kind. 4. 
The plaintiff acquired no title to freedom by 
being taken by his owner to Rock Island, 
Illinois, and brought back to Missouri, be- 
cause his status or condition as a person of 
African descent depended on the laws of the 
State in which he resided, and it had been 
settled by the decision of the highest court 
in Missouri that by the laws of that State a 
slave does not become entitled to his free- 
dom where the owner takes him to reside in 
a State where slavery is not permitted and 
afterward brings him back to Missouri.” 

In view of the wide range of the opinion 
and the number and character of the sub- 





jects covered, the Chief Justice’s own state- 
ment of the questions presented is interest- 
ing, for it gave tremendous force to such 
temperate criticism as the opinion received. 
He said: “ There are two leading questions 
presented by the record. 1. Had the cir- 
cuit court of the United States jurisdiction 
to hear and determine the case between the 
parties? 2. If it had jurisdiction, is the judg- 
ment it has given erroneous or not?” 
Naturally enough this was taken as an ad- 
mission that when the court reached the 
conclusion that Scott was not a citizen and 
that the circuit court was, therefore, with- 
out jurisdiction to determine the case be- 
tween the parties, no other question properly 
remained for consideration. With respect 
to the citizenship of Scott the opinion con- 
tained much learning gathered from English 
history and adjudications to show the status 
of the negro in the civilization at the time of 
the adoption of our constitution and anterior 
thereto, and a careful analysis of much legis- 
lation by congress, by the colonies and by 
the States, to support the conclusion reached, 
that Scott, because of his blood and ancestry, 
was not a citizen, and that the circuit court 
was, therefore, without jurisdiction to de- 
termine the case between the parties. Hav- 
ing reached that conclusion, the Chief Justice 
evidently realized that some reason of a ju- 
ridical character was necessary to justify the 
court in passing upon questions which the 
circuit court had not authority to determine. 
The view by which he attempted to justify 
that course must have seemed strange then, 
for it had never been advanced before. It 
seems scarcely less strange now, for it has 
never been advanced since. But he satisfied 
himself with the reasons given for consider- 
ing Scott’s claimed right to freedom for him- 
self and family because of the residence with 
their former master at Fort Snelling, and he 
proceeded to consider it. Their right to 
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freedom? on account of that residence was 
denied because, as he concluded, slavery was 
not prohibited there by any valid law, that 
the provision of the compromise act of 1820, 
prohibiting slavery in the territories north of 
latitude 36° and 30’ north, and not included 
within the State of Missouri, was in excess 
of the power conferred upon congress. The 
act had been supposed to be authorized by the 
grant to congress of the power “to dispose 
of and make all needful rules and regulations 
respecting the territory or other property of 
the United States.’ He concluded, how- 
ever, that a distinction should be drawn be- 
tween the territory belonging to the United 
States when the constitution was adopted and 
that which it acquired subsequently, and that 
the power conferred did not include territory 
subsequently acquired. The distinction could 
not be sustained by reason, for it placed an 
important limitation upon an unlimited grant 
It was a departure from views 
universally entertained and practised since 
the first acquisition of territory. It was in 
direct conflict with the former decision of 
the same court that territory acquired from 
Spain after the adoption of the constitution 
was within this grant of power. It was ex- 
pressly disclaimed by one of the concurring 
justices. It was in the dissenting opinion 
shown to be untenable, and it has been con- 
sistently repudiated throughout the forty-five 
years of our subsequent history. The de- 
cision against the validity of the prohibitory 
provision of the compromise act did not aid 
in determining the rights of the parties be- 
fore the court, for the residence for more 
than a year at Rock Island, Illinois, was an 
admitted fact, and in Illinois, slavery was pro- 
hibited by enactments whose validity no one 
questioned. To the claim for freedom on 
account of that residence the answer of the 
Chief Justice was that the plaintiff’s status 
was fixed by the laws of Missouri, not by 


of power. 





those of Illinois, and that the decision of the 
courts of Missouri adverse to the claim was 
final. The insufficiency of that answer has 
never been made apparent, but if it was suf- 
ficient with respect to the residence at Rock 
Island, it was obvious to all that it was 
equally so with respect to the residence at 
Fort Snelling. 

The decision had unfortunate and excit- 
ing incidents. The controversy concerning 
slavery was rapidly approaching its climax, 
and political zeal, combined with religious 
fervor, stirred resentment against a decision 
which was believed to indicate that in that 
great controversy the court had taken the 
side of slavery. In the concurring opinion 
of one of the justices a desire to allay the 
public excitement was practically admitted. 
In the opinion of another a desire to avert a 
preponderance of the free States was but 
thinly disguised, if disguised at all. The 
decision was announced on the 7th of March, 
1857. But three days before Mr. Buchanan 
had entered upon his term as President, and 
he was so indiscreet as to say in his inaugu- 
ral address that a case was then pending in 
the Supreme Court whose decision might 


aid in staying the gathering storm. The 


denunciation which was hurled at the court, 
and especially at the Chief Justice, is his- 
toric. Now and then there appeared among 
his critics some Abraham Lincoln who, with- 
out defaming his character, could mercilessly 
assail his opinion for the want of logical and 
legal relation among its parts. But most of 
the criticism was highly denunciatory. Anti- 
slavery editors and orators filled the northern 
States with the charge that Judge Taney 
had officially declared that negroes “had no 
rights which white men were bound to re- 
spect,” and the people were taught to believe 
that one of the kindest and most philan- 
thropic of men was a brute. The words 
were indeed quoted from his opinion, but so 





Chief Fustice Taney. 


565 





severed from their connection and perverted 
in their meaning that the imputation was 
utterly unjust and substantially false. The 
paragraph in which the words occur shows 
at once the injustice of the accusation and 
the character of the reasoning in which he 
indulged to show that Scott was not a citizen, 
as citizenship was understood when the con- 
stitution was adopted. Speaking of the 
African race he said: “They had for more 
than a century before been regarded as 
beings of an inferior order, and altogether 
unfit to associate with the white race, either 
in social or political relations ; and so far in- 
ferior, that they had no rights which the 
white man was bound to respect ; and that 
the negro might justly and lawfully be re- 
duced to slavery for his benefit. He was 
bought and sold, and treated as an ordinary 
article of merchandise and traffic, whenever 
a profit could be made by it. This opinion 
was at that time fixed and universal in the 
civilized portion of the white race. It was 
regarded as an axiom in morals as well as in 
politics, which no one thought of disputing, 
or supposed to be open to dispute ; and men 
in every grade and position in society daily 
and habitually acted upon it in their private 
pursuits, as well as in matters of public con- 
cern, without doubting for a moment the 
correctness of this opinion.” A few days 
later the Senate chamber was the scene of 
an exhibition of partisanship to which happily 
we have not become accustomed. A Senator 
with glowing rhetoric affirmed that before 
coming into office the President had ap- 
proached, or was approached by, the Su- 
preme Court of the United States, insinuated 
that this case was on the docket by chance 
or design, that it had been submitted to the 
court upon an:admission of facts which were 
unsusceptible of proof, that, counsel repre- 
senting the plaintiff were ignorant of the 
purposes of the case, that its discussion was 





a mock debate, that a bargain was consum- 
mated between the Chief Justice and the 
incoming President in the whispered con- 
versation which occurred at the time of the 
inaugural ceremonies. The effect of this 
decision and the manner in which it was dis- 
cussed in the fervid oratory of the times was 
pronounced and unfortunate. 

Within eight years from the announce- 
ment of the decision, the subject of the con- - 
troversy with which it was so closely 
connected was destroyed by fire. In the 
years which have since passed, time has per- 
formed its beneficent office of allaying bitter- 
ness and securing a general acceptance of 
the obvious truth. Some general observa- 
tions respecting the Dred Scott case now 
command nearly universal assent. The con- 
clusion of the Chief Justice that a negro 
was not a Citizen in the civilization of a cen- 
tury and a quarter ago was sustained by 
much reason, and the dissenting opinions, 
able though they were, did not amount to a 
demonstration of its unsoundness. So the 
conclusion that Scott’s status as free man or 
slave, was fixed by the laws of Missouri, and 
that his claim to freedom was concluded by 
the adverse decision of the Supreme Court 
of that State, was strongly supported by 
reason and authority. Either of these 
grounds being taken, a decision leaving Scott 
in slavery was inevitable, and it cannot be 
said with confidence that upon the main 
question the conclusion of the court was 
wrong in any other sense than that laws 
which sanctioned slavery were wrong. There 
was no juridical reason for considering the 
constitutional validity of the compromise of 
1820. Having entered upon its considera- 
tion, the Chief Justice failed in his attempt- 
ed distinction between territory owned by 
the United States when the constitution was 
adopted and that which was acquired subse- 
quently. He not only failed in his attempt 
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to draw support for his conclusion from the 
_ previous decision in the Florida case, but he 
was not able to reconcile his view with that 
case. The opinions in the case and subse- 
quent statements made by the judges, au- 
thorize the conclusion that the court attempt- 
ed that which is always perilous, namely, to 
do more than to determine the rights of the 
parties. Upon a previous argument a con- 
clusion had been reached adverse to the 
plaintiff’s right to freedom. An opinion was 
then prepared by a member of the court, 
placing the denial of the right upon the con- 
clusiveness of the adverse judgment of the 
state court. It finally appeared as the 
separate opinion of Mr. Justice Nelson. But 
before the announcement of the decision the 
suggestion prevailed that the case should be 
re-argued and the decision placed upon the 
ground finally announced by the Chief Jus- 
tice. The court supposed it could thus 
aid in allaying the excitement respecting 
slavery. The sequel followed rapidly, and it 
became certain that a barrier of straw had 
been set against the spread of a conflagra- 
tion. That Judge Taney and those who 
acted with him did not appreciate the tre- 
mendous forces which were forming for the 
overthrow of slavery, is clear. Who did? 
In the face of the criticism and condemna- 
tion which came upon him from the North he 
bore himself with admirable dignity and pro- 
priety, neither retorting upon his critics nor 
encouraging his friends to do so. That he 
was not indifferent to such criticism was 
shown by his filing a supplement to his 
opinion about two years later, exhibiting 
much research in English history and judi- 


cial decisions, to show that he had not erred | 


in his definition of citizenship. But the sup- 
plement availed nothing, for it did not sup- 
port the original opinion at the point of its 
most obvious weakness. 

In 1858 the court was called upon to re- 





verse a judgment of the Supreme Court of 
Wisconsin by which that court had attempted 
to release one under sentence of a federal 
court upon conviction of a violation of the 
fugitive slave law, the state court being of 
the opinion that the law was unconstitutional. 
The judgment was of course reversed, and 
the opinion of the Chief Justice was admi- 
rable for the clearness and vigor with which 
it upheld federal authority, and affirmed the 
duty of the Supreme Court of the United 
States to shield it from invasion by the 
States. Indeed, the opinion sounds like an 
echo of ‘Marshall's great opinion, delivered 
forty years earlier, promulgating the same 
doctrine. But his critics were implacable. 
Indeed, they affirmed that the Chief Justice, 
at other times unable to recognize federal 
power, was quick to assert it in the interest 
of slavery. They even made the baseless 
criticism that the conclusion was inconsistent 
with the decision in the Dred Scott case, be- 
cause if congress could not by legislation fix 
the status of a black man in a territory, 
much less could it do so in a State. This 
criticism, of course, gave no heed to the pro- 
vision of the constitution with respect to the 
reclamation of fugitives from labor. Such 
was the effect of four years of intemperate 
criticisms of the Chief Justice upon the al- 
ready excited people who made and heard 
them, that there was general expectation 
as the fourth of March, 1861, approached, 
that he would refuse to administer the oath 
of office to Mr. Lincoln. For that expecta- 
tion there was an obvious reason. Such re- 
fusal would be consistent with the unreal 
character with which his critics had invested 
him. 

Judge Taney was now more than eighty 
years old, but another visitation of public 
wrath lay between him and the close of his 
career. After the opening of the civil war 
a petition was presented to him on behalf of 
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a citizen of Baltimore, alleging that he was 
imprisoned in Fort McHenry, without war- 
rant and in violation of law, and praying for 
a writ of habeas corpus to the end that he 
might be restored to liberty. The writ was 
issued and served upon the military officer 
in command. That officer declined to sur- 
render the petitioner, but made a return to 
the Chief Justice which in most respectful 
language stated the grounds of his refusal, 
the essential portion of it being that the 
President had authorized him to suspend the 
privilege of the writ of habeas corpus. The 
petitioner not having been delivered, nor a 
sufficient reason given for the refusal, an at- 
tachment for the officer was ordered. The 
attachment could not be served because the 
marshal was unable to enter the fort, and 
he made return accordingly. Judge Taney, 
recognizing the inability of the marshal to 
enforce the writ against the obviously su- 
perior military force, made no further effort 
in that direction. But, being unwilling to 
give apparent assent to a doctrine-which had 
not been recognized in our jurisprudence 
since the subserviency of an English court 
had permitted the historic outrage upon the 
rights of John Hampden, two centuries be- 
fore, he filed an opinion in which, with much 


learning and clearness, he showed that legis- | 


lative action is indispensable to the suspen- 
sion of the privilege of the writ, that it is not 
an executive discretion, and that if it were, 
the President could not transfer it to a sub- 
ordinate. By that courageous and convinc- 
ing assertion of the rights of freemen, Judge 
Taney established his title to the gratitude 
of the last generation of men who may be 
permitted to enjoy constitutional liberty. 
What was the answer to his uncontrovertible 
exposition of the law? Nothing but a maxim: 
“amid arms the laws are silent.” In times 
of great excitement those who imagine them- 
selves to be superior to all others in love of 











justice and liberty, lose all appreciation of the 
means which in the established order are in- 


dispensable to their security. It was so in 
this case. The critics of the Chief Justice 
were now a majority of those who supported 
the government. His fine courage and de- 
votion to duty were invisible to their eyes. 
They would recognize no motive to his con- 
duct except an imagined hostility to the 
government. Vials of wrath were poured 
upon his dying head. 

Two members of the court who had aided 
in the reactionary decisions and in the Dred 
Scott case —one of them being more respon- 
sible than he for the scope of the opinion — 
were citizens of seceding States and in office 
at the beginning of the civil war. They ad- 
hered to the government and attempted to 
continue in the discharge of their duties in 
the circuit court, nothwithstanding the action 
of their State. Another, who contributed 
more than did the Chief Justice to the reac- 
tion, became a prominent anti-slavery candi- 
date for President. These were all pardoned 
and praised by those who had no words but 
of censure for Judge Taney. 

Perhaps no other man was ever so mis- 
judged with so little reason. Of the eighty- 
seven years of his life, twenty-seven were 
devoted to the duties of a station in which his 
conduct is shown by enduring records, and 
nearly forty years were devoted to the dis- 
charge of professional duties which were 
more than ordinarily conspicuous. An ex- 
amination of reliable sources of information 
will overthrow opinions which were long held 
respecting him. He was never a believer in 
slavery. The slaves who came to him in his 
youth upon the death of his father he 
promptly manumitted, and those who were 
infirm with age he supported while they 
lived. Throughout his professional life his 
services were available to blacks who claimed 
freedom, and to persons charged with viola- 
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tion of the fugitive slave law or with unlaw- 
fully exciting slaves to insurrection. Upon 
the trial of a case of that character in the 
court of a State which sanctioned slavery, and 
in the presence of the jury he said: “A hard 
necessity indeed compels us to endure the 
evil of slavery for a time. It was imposed 
upon us by another nation while we were 
yet in a state of colonial vassalage. It can- 
not be easily or suddenly removed, yet while 
it continues it is a blot on our national char- 
acter ; and every real lover of freedom con- 
fidently hopes that it will effectually, though 
it must be gradually, wiped away, and 
earnestly looks for the means by which 
this necessary object may be best attained.” 
From that position he never receded. He 
was never a believer in secession, nor did he 
ever by word or act give it intended encour- 
agement. The consistent course of his life 
is marked by two conspicuous and widely 
separated objects, the thwarting of the nulli- 
fication scheme of South Carolina, and the 
overthrow of a like scheme set on foot by 
the Supreme Court of Wisconsin. 

His conduct was never controlled by the 
dictate of person or party. In early life he 
was a federalist. He acted with that party 
in opposing the declaration of war against 
Great Britain in 1812, but cordially sup- 
ported the government after the war was 
declared. On conspicuous occasions he op- 
posed and thwarted improper schemes of his 
party to acquire political control of his State. 
His last professional service, rendered just 
before he became chief justice and without 
reward or hope of it, was in obtaining the 
indemnification of political adversaries for 
property destroyed by a mob composed of 
men belonging to his party. 

The twenty-seven years of his judicial ser- 
vice began when he was sixty years old, 
when he had probably experienced some 
hardening of previously formed opinions and 





some loss of adaptability to strange duties. 
It is not now easy to understand how im- 
partial and duty-loving men, such as he and 
nearly all of his associates undoubtedly were, 
could fail in the comprehension of the na- 
tional doctrines which had been so clearly 
defined, and which were so conclusively 
shown to be necessary to the accomplish- 
ment of the purposes for which the consti- 
tution was adopted. This is especially true 
of the doctrines with respect to the power 
of congress to regulate foreign and inter- 
state commerce. While the great benefits 
to result from unrestricted commercial inter- 
course, which the national theory favored, 
had not then received the marvelous illus- 
trations which we now see, the consequences 
of the confederative theory had been plainly 
exemplified in State policies by which com- 
merce had been crippled at every turn in 
the days of the Confederation. It was notori- 
ous that the desire to end the commercial 
strife which already existed and to avert the 
state of actual warfare which commercial 
rivalries threatened was the most powerful 
of all incentives to the adoption of the con- 
stitution. Most of Judge Taney’s depar- 
tures from former doctrines related to this 
general subject, and with respect to it his 
opinions are plainly foreshadowed by the 
doctrines which, as one of the counsel, he 
had vainly urged upon the court in Brown 
v. Maryland. It is said that even to this 
day lawyers of ability and high standing re- 
fuse to abandon their deliberately formed 
convictions, notwithstanding the adverse con- 
clusions of courts. 

There was no substantial reason why he 
should be measured bya standard not applied 
to his associates, but it seemed inevitable 
that he should be compared with another 
rather than with them. It is true that in 
the departments of constitutional and inter- 
national law he did not reach the stature of 
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his colossal predecessor ; but the observation 
justifies no important inference, for it would 
have been true of any man of his generation 
who might have been chosen for the place. 
But in the causes whose determination chiefly 
occupied the attention of the court, in which 


the body of our jurisprudence has been de- 


veloped and applied, public policies main- 
tained and private rights enforced, and to 
which public attention is seldom directed, he 
was the equal of any of the eminent men 
who have occupied the office of Chief Justice. 
Transcendent abilities elicit our admiration, 
but they should not be regarded as indispen- 
sable to our highest respect. The biographer 
who is to place Judge Taney in his rightful 
position before the whole people will have an 
important, but easy, task. He will address 





minds now happily released from the influ- 
ence of those exciting and angry controver- 
sies which made charitable and even just 
opinions of adversaries impossible. He will 
exercise the tolerance of opinion which he 
will claim for his subject. He will invoke 
the guidance of the truth, and follow where it 
leads. His materials will be abundant. By 
their use hewill be able to exhibit a long public 
career of devotion and rectitude, and a private 
life attractive for its simplicity and philan- 
thropy; and he will aid in establishing the con- 
clusion, consistent with the truth and promo- 
tive of a just national pride, that among the 
eight who have occupied the exalted station 
of Chief Justice of the United States since the 
foundation of the government, there is not 
a dishonored nor an unworthy name. 
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By DouGLas MALLOCH. 


WOULD like to know nothing just for awhile, 
And quit all this working and scheming, 
Just to sit all day with an idiot’s smile 
With naught to employ me but dreaming. 


I would like to know nothing just for a time, 
And cease this mad struggle for money ; 

I would like to forget even reason and rhyme 
And have all my sorrows seem funny. 


I would like to know nothing just for a day, 
With nothing to trouble or worry, 

And if all my senses should vanish away 
Perhaps I could sit on a jury. 
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A WORD MORE AS TO THE COAL MINES. 
By H. W. 


HE writer has been asked by the editor 

of THE GREEN Bac to contribute a brief 
article to the discussion that has arisen, as 
to the rights of the public in connection 
with industries of vital public importance, 
referring particularly to the coal strike of 
the past summer. The subject has lost 
most of its immediate interest for the gen- 
eral reader through the adoption of the arbi- 
tration .plan and the resumption of mining. 
But the question of legal rights and remedies 
which is involved, is one of such importance, 
and suggests such far reaching possibilities 
for the future, that the removal of any occa- 
sion for the immediate assertion of the public 
rights through the courts, may not greatly 
diminish the interest of lawyers in the legal 
question. The writer’s views on the matter 
have already been stated at some length in 
a pamphlet recently published, from which 
copious extracts were made in a review in 
the October number of this magazine. It is 
hardly worth while to rehearse here the con- 
siderations which were there presented, and 
the present article will be confined to certain 
questions which have been raised by critics, 
in discussing the views presented in the 
pamphlet. 

Mr. Bruce Wyman, in an article in the 
last number of THE GREEN Baa, took issue 
with the writer on the fundamental question 
whether or not the business of mining an- 
thracite coal, as now conducted in Pennsy]l- 
vania, is a public calling in the legal sense. 
But a careful reading of Mr. Wyman’s article, 
aside from the bare conclusion reached, seems 
to disclose very little difference of opinion. 

Mr. Wyman points out the rather obvious 
fact that some employments are, and some are 





not, held by the courts to be subject to the law 
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of public callings; and he suggests the fur- 
ther fact that many employments which have 
not been and are not likely to be brought 
within that class, are nevertheless employ- 
ments of the utmost importance to the pub- 
lic. The grocery store furnishes an excellent 
example. Mr. Wyman therefore argues that 
the element of importance to the public is 
not alone sufficient to determine the classifi- 
cation of a particular business. If there was 
anything in the pamphlet which Mr. Wyman 
was reviewing, which was taken to make that 
element alone the test, the writer finds some 
difficulty in discovering whence a careful 
reader could have derived such an impres- 
sion. 

Indeed, it appears evident that the critic 
has entirely misconceived much of the argu- 
ment of the pamphlet. He dismisses as 
not pertinent to the issue, all that was said 
in illustration of the many ways in which, 
entirely aside from the law of public callings, 
the enjoyment and use of private property 
are limited and regulated for the public 
good; and thus attempts to exclude from 
the discussion every precedent and doctrine 
not explicitly relating to public callings in 
the technical sense. Undoubtedly the lead- 
ing proposition asserted in the pamphlet 
was the proposition that anthracite coal min- 
ing in Pennsylvania under present conditions 
is a, public calling ; but one is none too likely 
to reach a sound conclusion upon a funda- 
mental question of law, who, in the discus- 
sion of particular doctrines, neglects all that 
may be learned as to their spirit and the ex- 
tent of their proper application, by an exami- 
nation of legal analogies, and an attempt to 
determine both the attitude in which the law 
approaches the entire subject, and the general 
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policy of which the particular doctrines are a 
part. It was this conviction which led the 
writer, in the opening pages of his pamphlet, 
to point out the many ways in which the 
law, in the protection of the public interest, 
regulates in varying degrees the enjoyment 
of private property. From a study of these 
examples it was sought to determine the 
general policy and spirit of the law, and the 
conclusion was suggested, that wherever the 
public needs require — not in an individual 
instance, but as a general rule —that cer- 
tain rights affecting private property be rec- 
ognized for the benefit of the public, the law 
has always been ready to recognize and en- 
force those rights, applying for that purpose 
whatever technical doctrine has seemed most 
nearly suited to the need. 

This general principle, as an expression of 
the spirit and policy of the law, furnished 
a standpoint from which to examine par- 
ticular doctrines, and it was constantly kept 
in mind in the discussion of Munn v. Illinois 
and of the rules of law involved in that 
case. Mr. Wyman seems to have confused 
these references to the fundamental attitude 
and tendency of the law, with statements 
of technical doctrine. It was contended in 
the pamphlet that, in a general sense, any 
business of importance to the public is 
liable to regulation in one form or another 
by courts or legislatures, and the decision 
in Munn 7. Illinois was described (on p. 24) 
as a striking example of this general prin- 
ciple. This passage — which is quoted by 
Mr. Wyman in another review of the same 
pamphlet, published in another legal peri- 
odical—-was evidently misread as an at- 
tempted statement of the technical law of 
public callings. The sense in which it was 
intended has already been explained; and 
the writer is inclined to feel that a careful 
reading of the pamphlet up to that point 
ought to have prevented the misapprehen- 


sion; but argument on that question would 
hardly be profitable. 

It may be added that, in the writer’s 
opinion, the conclusions reached in the pam- 
phlet are amply supported by the cases relat- 
ing to public callings, without requiring addi- 
tional support from general principles; but 
the broader treatment was adopted, because 
of the belief that only in that way could 
there be presented a fair and complete dis- 
cussion and a reliable result. A similar 
course was followed by the Supreme Court 
in the opinion: in Munn 7. Illinois, upon 
which the writer modeled his discussion, 
and which Mr. Wyman very justly says 
must be the starting point of any proper 
treatment of the modern law of public call- 
ings. 

We may turn now from the question of 
general principles, to the definite rules of 
law in which alone Mr. Wyman finds any- 
thing of value. In what was said in specific 
reference to law of public callings, there 
was nothing which questioned in any way 
the importance of the element of virtual 
monopoly, which Mr. Wyman seeks to em- 
phasize ; and that element was discussed spe- 
cifically as the one decisive of the question at 
issue (pages 26-28). 

But Mr. Wyman argues further that to 
bring a business within the class of public 
callings, not only must it be a business of 
vital importance to the public, and not only 
must there be present the element of virtual 
monopoly, but such monopoly must not be 
merely casual, as when there happens to be 
only one grocery store in a certain town, but 
must be in one way or another founded in 
the nature of things. It cannot be, says 
the critic, that a business will be a public 
calling one day and a private business the 
next, simply because a group of individuals 
control all the available supply on the first 
day and sell out on the second. How far . 
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the common law of monopoly might apply to 
such a case is, perhaps, a graver question than 
Mr. Wyman seems to consider it, but for the 
present purpose that question may be dis- 
missed. Conceding that Mr. Wyman’s test 
is substantially correct, and stating it in very 
nearly his own language, we find it reduced 
to the question whether the circumstances 
surrounding the particular business are such 
that effective competition may be expected. 
If the single grocery store in a town charges 
excessive prices, there is every temptation to 
some enterprising person to start a rival es- 
tablishment on the next street, and as a 
practical matter that is likely to be the result 
in nine cases out of ten. If an ambitious 
capitalist buys up all the plants engaged in 
the manufacture of a certain article, experi- 
ence has shown that, at least in many cases, 
he can maintain his monopoly for any length 
of time only by conducting his business on 
terms which do not afford too great a tempta- 
tion to other ambitious capitalists to enter into 
competition. How far this check is a suffi- 
cient one, is a question only recently made 
vital by modern conditions, and yet to be 
worked out by judges and legislators. But 
for the present we may assume, as Mr. Wy- 
man claims, that such a monopoly is not in 
the nature of things of the kind, with refer- 
ence to its dangers and its permanency, 
which calls for the itervention of the courts 
through the application of the law of public 
callings. 

There remain, however, many classes of 
cases in which that law has been held to 
be applicable. Mr. Wyman cites as ex- 
amples the telephone company, the water 


company, and the irrigation company, wherein | 


the element of monopoly is perpetuated by 
the possession of a charter not likely to be 
duplicated for the benefit of any other com- 
pany, or by the control of the only available 
source of supply. The element of a-corpo- 





rate franchise must not be given undue weight. 
The law of public callings grew up largely in 
connection with zzdividuals who went into 
the business of innkeepers, carriers, whar- 
fingers, millers, e¢c., etc. In its most strik- 
ing modern application, that of Munn vz. 
Illinois, the element of corporate charters 
played nopart. Doubtless an exclusive fran- 
chise from the State might be sufficient to 
constitute the necessary monopoly ; but it is 
clearly not essential. The element of mo- 
nopoly in the case of the old-time carrier and 
innkeeper arose simply from the fact that 
under existing conditions there was, in the 
great majority of instances, not business 
enough to reward competition. Rivalry was 
in no way impossible, but from a practical 
point of view improbable, and in fact usually 
absent. It is obvious that such a situation 
may come to exist in a given calling through 
a change in conditions, and that such change 
in conditions may in itself, and from a prac- 
tical point of view, be not transitory but per- 
manent. ; 
Before applying these principles to the case 
in hand, it should be further pointed out that 
the monopoly need not be absolute. This 
is emphasized in the Munn case, is supported 
by the entire law on the subject, and, it is 
assumed, will not be questioned by any one. 
It remains to apply the principles above 
outlined, in which, so far as they go, there 
does not seem to be any vital difference of 
opinion between Mr. Wyman and the writer, 
to the case of the Pennsylvania coal mines. 
In the first place, have we there a business 
into which any enterprising business man or 
capitalist may enter, whenever the conduct 
of the business makes the rewards of compe- 


| tition look tempting? Obviously not. There 
| is only one considerable supply of anthracite 


coal, so far as known, which can be profitably 
mined for the American market, and that 
supply is now in the hands of the Pennsyl- 
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vania coal operators. In other words, we 
have a case in which the element of monopoly 
is perpetuated by the control of the only 
available source of supply. The only com- 
petition which can be looked for, then, is 
competition between the owners, whoever 
they may be from time to time, of the Penn- 
sylvania mines. It was not intended, in the 
pamphlet which started the present discus- 
sion, to lay stress upon the actual control of 
the mines at the present day by one or three 
or seven or a dozen individuals and corpora- 
tions, except so far as that fact is evidence 
bearing upon the possibility and probability, 
under existing and practically permanent 
business conditions, of limited and more or 
less unified control. A similar fact was 
similarly emphasized in the Munn case. It 
may be that at one time the owners of the 
anthracite mines were sufficiently numerous 
and sufficiently lacking in business acumen, 
so that competition between them assured 
the public of fair and reasonable service. It 
is theoretically possible that such a situation 
may return: but that is not enough. Have 
we a state of things in which we may fairly 
expect that full and free competition will as 
a general rule prevail, or have we a situation 
in which such competition is as little to be 
counted upon practically, as in the case of 
the old-time carrier and innkeeper? It is 
believed that well-informed men of affairs, or 
sensible judges, could answer these questions 
in only one way. As was said in the pam- 
phlet, we have “an absolute and inextinguish- 
able ‘ virtual’ monopoly.” 

It would seem as if Mr. Wyman must, in 
reaching his conclusion, have ignored the 
decision and much of the language of the 
Supreme Court in the Munn case. Theoreti- 
cally, there was nothing to prevent a dozen 
persons from building a dozen new ware- 
houses in Chicago, and competing with the 
elevators which then handled all the business. 





There was lacking there the element of a 
definite limit to competition, imposed in the 
case of the coal mines by the fact that all 
the available deposits of coal are now being 
worked. It was true, however, that compet- 
ing elevators must be built within a limited 
territory, at considerable expense, and sub- 
ject always to the danger that the presence 
of too many of them would destroy the profits 
of all. It was doubtless these considerations 
which led the Supreme Court, in the exercise 
of judicial common sense, to find a virtual 
monopoly, and one not casual or transitory. 
If there is any advantage either way, the 
case of the coal mines, viewed with a similar 
practical common sense, would seem to be 
distinctly stronger. In brief, it may be said 
that the law has always recognized a compe- 
tition necessarily limited to a small body of 
persons, as a competition not to be relied 
upon for securing the public welfare. It is 
exactly such a situation that is characterized 
in the Munn case as constituting a “ virtual 
monopoly.” Numerous other cases might 
be cited on this point, but none could be 
found more elaborate, more thorough, more 
weighty, or more entirely in point than 
Munn 7. Illinois. 

It will thus be seen that while accepting 
Mr. Wyman’s statement of general principles 
as substantially similar to that which the 
writer endeavored to make in his pamphlet, 
we come to a conclusion from the application 
of those principles directly opposite to that 
which Mr. Wyman has reached. 

It should be added that a judicial decision, 
holding that the business of mining anthra- 
cite coal in Pennsylvania is a public calling, 
would not, as Mr. Wyman maintains that it 
would, result in placing all coal mining in 
that class of employments. It is an essen- 
tial element of the case that the particular 
kind of coal found in a limited district of 
Pennsylvania, possesses qualities which dis- 
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| 
tinguish it from all other fuel, and that for | 


many purposes no perfect substitute is 
known. If this were not so, we should have 
seen only a fraction of the hardship which in 
fact resulted from the great strike. The 
writer’s argument has proceeded entirely on 
the assumption, so well supported by recent 
experience, that Pennsylvania anthracite may 
be considered as a commodity by itself, and 
that the application of the same principles to 
the mining of other kinds of coal depends en- 
tirely on the similarity or dissimilarity of con- 
ditions. It does not follow necessarily from 
Munn 7. Illinois, that every man who owns a 
warehouse anywhere, and stores grain in 
transit, is engaged ina public calling. In the 
later case of Budd v. New York.(143 U. S. 
517), which also concerned grain elevators, 
both counsel and court properly devoted 
some little argument to the question, whether 
the conditions in that case were such as to 
bring it within the rule of the Munn case. 
All the more would such an inquiry be 
necessary, before what has been said of the 
mining of Pennsylvania anthracite could be 
applied to the mining elsewhere of other 
kinds of coal, much more widely distributed 
in the earth, supplying other markets, and 
used to a considerable extent for other pur- 
poses. It may at least be doubted whether 
the same result would be reached. 

The only other criticism which has come 
to the writer’s attention, opposing the con- 
tention that anthracite coal mining in Penn- 
sylvania is a public calling, is one based upon 
a supposed distinction between a sale and a 
service. The answer to any such distinction 
is easily found in the cases of bakers, gas 
and water companies, and other similar em- 
ployments. Indeed Mr. Wyman, in the 
article above discussed, pointed out the fal- 
lacy of that criticism. 

Another objection, from a different point 
of view, is found in a contribution by Mr. 





Joseph B. Warner to a leading newspaper. 
Mr. Warner, while not taking issue on the 
legal soundness of the writer’s views, objects 
to what he imagines would be the economic 
results of their application. The knowledge 
that, if a strike in certain classes of industries 
is sufficiently prolonged, the courts will in- 
terfere and appoint a receiver to run the 
business, would, in Mr. Warner’s opinion, 
prove the greatest possible incentive to 
strikes, and would place all such industries 
at the mercy of shrewd or reckless agitators. 
With reference to this objection it is, perhaps, 
sufficient to say that the present writer’s 
pamphlet dealt with a question of law, and 
not with economics, and that if its views of 
the law are correct, possible economic evils 
must be left for the legislature to correct, if 
those evils shall in fact arise. A word or 
two may be added, however, in answer to 
Mr. Warner’s position. 

The establishment of the principles of law 
under discussion, as applicable to such indus- 
tries as that of coal mining, would undoubt- 
edly prove a very effectual preventive of such 
strikes as result from refusal by employers to 
grant reasonable demands on the part of their 
employées ; and when the demands are wurea- 
sonable, it is doubtful if the strikers would 
want more than one experience with a Federal 
receiver ; for no other person could so effectu- 
ally use all the machinery of the Federal law 
and the Federal government to prevent inter- 
ference, intimidation and unlawful combina- 
tion, and to secure labor at the lowest price 
which free competition among laborers could 
produce. 

If, for example, a Federal receiver had 
been placed in charge of the Pennsylvania 
coal mines, he, as an officer of the United 
States, would not have been controlled by 
State laws allowing only licensed miners to 
work ; and he would have been able to pre- 
vent violence and intimidation by the means 
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so effectively used in the Debs case, and, 
so far as he was hampered by any illegal 
features of the miners’ union, would have had 
at his hand the machinery of the courts with 
which to enjoin and punish such features ; 
so that in a short time he would have been 
able to supply all the mines with competent 
workmen at fair wages, as determined by 
supply and demand, whatever such wages 
may be. If the demands of the miners were 
unreasonable, he, if any dne, would have 
been able to run the mines without acced- 
ing to those demands; and in a longer or 
shorter time the original employees of the 
coal companies — assuming always that their 
demands proved to have been unreasonable 
— would have been ready to make terms. 
That the mines might have suffered finan- 
cially from such a sudden change of manage- 
ment, with all its incidental expenses, is 
doubtless true, but so they would have suf- 
fered from the continuation of the’ strike ; 
and one experience, in such a case as that 
supposed, would doubtless have amply satis- 
fied the miners. In other words, the remedy 
which the writer proposed, if once known to 
be applicable and likely to be applied, would 
soon come to exercise the most powerful in- 
fluence on both employers and employees, 
strengthening the hands of either in a just 
fight, and disheartening either in all cases of 
unreasonable pretensions. 

It is a fact which the history of every 
country has emphasized, and which is strik- 
ingly illustrated by present conditions in the 
United States, that social and economic 
changes constantly require an adjustment of 
the prevailing legal system to meet new 
dangers and new problems. From the earli- 





est times, the system of law prevailing in 
England and in this country has been under- 
going such readjustments, sometimes by 
legislative enactment, as in the case of the 
Statute of Quia Emptores, or the Statute of 
Uses, but oftener by the development of the 
common law, as when the commercial law of 
England was practically created by Lord 
Mansfield. In Mr. Wyman’s opinion, the 
greatest danger in a crisis like that of the re- 
cent coal strike, is that the courts, under the 
stress of a temporary emergency, will depart 
from what he regards as a conservative ap- 
plication of established legal principles. But 
experienced lawyers will undoubtedly agree 
that such changes and adaptations as are 
made by the growth of the common law, are 
likely to be at once more effective, more 
nicely adjusted, and less dangerous, than 
changes which are brought about by legisla- 
tion. Especially is this true in a country 
like ours, where there is always the danger 
that a public clamor, arising at a moment of 
peculiar hardship, and encouraged by politi- 
cians for their own purposes, will result in - 
hasty and ill-considered legislation. In no 
way can such legislation be more facilitated, 
than by hesitation or timidity, on the part of 
lawyers or judges, in applying to a recognized 
evil the remedies afforded by familiar princi- 
ples of existing law. The writer believes 
that before an attempt is made by statute 
to meet the dangers which are discerned in 
our present economic conditions, the extent 
to which those dangers are within the reach 
of the general principles of established law 
should be clearly brought out, and those 
principles should be applied without fear or 
hesitation. 
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SOME PECULIAR LAWS. 


By SoLtomon MENDELS. 


T this later day when enactments are 

rigidly construed by superior tribunals to 
determine whether or not they are in con- 
formity with the basic law which is always so 
framed as to jealously guard individual rights, 
we cannot but marvel when we read of such 
regulations as are instanced below. They 
are extracts from the earliest laws of Con- 
necticut and are embodied in a curious little 
volume of about one hundred pages, five 
inches long and three inches wide, on the 
title leaf of which is imprinted in bold capitals, 
«The Code of 1650.” The following examples 
are the most unique: 

“No person or persons licenced for com- 
mon interteinment, shall suffer any to bee 
drunken, or drinke excessively, viz., above 
halfe a pinte of wyne, for one person, at one 
time, or to continue tipling above the space 
of halfean houre, or at unreasonable times, or 
after nine of the clock at night, in or about 
any of theire howses, on penalty of five shil- 
lings for every such offence ; and every person 
found drunken, viz., so that hee bee thereby 
bereaved or dissabled in the use of his under- 
standing, appearing in his speech or gesture, 
in any of the said howses or elsewhere, shall 
forfeit ten shillings ; and for excessive drink- 
ing, three shillings, foure pence; and for 
continuing above halfe an houre, tipling, two 
shillings, six pence; and for tipling at un- 
seasonable times, or after nine o’clock at 
night, five shillings, for every offence in 
these perticulars, being lawfully convicted 
thereof ; and for want of payment, such shall 
be imprisoned untill they pay, or be sett in 
the stocks, one houre or more, in some open 
place, as the weather will permitt, not exceed- 
ing three houres at one time etc.” This 
salutary provision of the Code is designated 





in the statement of grievances which precedes 
it as a strict lawe and rule regulating the 
business of zzkeepers. Drinking excessiveiy 
is defined as imbibing more than a half pint 
of wine at a time, or a continuous quenching 
of thirst for more than half an hour, or at 
unreasonable times, or after nine at night. 
These criterions are indeed unique and must 
have put the lover of brisk liquid constantly 
on his guard. The nine o’clock limitation is 
characteristic of the times. ‘‘ Unreasonable 
times ” is difficult to construe. It may mean 
that the colonists had regular hours for 
drinking. How different are these provi- 
sions from the modern laws governing the 
sale of intoxicating liquors. The colonial 
restrictions are gross violations of individual 
liberty, for every man must in these particu- 
lars be his own judge, subject only to such 
general limitations as are established for the 
public peace. Such are reasonable, as is 
evidenced by the modern enactments on the 
subject. 

The penalty provided for burglary would 
at this day be denoted a cruel and unusual 
punishment. For the first offence the crim- 
inal was branded on the forehead with the 
letter B. For the second offence he was 
again branded and severely whipped. For 


tthe third offence he was put to death. If 


committed on the Lord’s day the crime was 
highly aggravated. An additional penalty 
for the first offence was provided. One of 
his ears was cut off. If again convicted, off 
went his other ear, and death followed a 
third offence. Burglary is a heinous crime, 
yet hardly merits such severe punishments. 
Human life was held in small esteem in these 
days. Rebellious children, perjurers, ab- 
ductors and witches were put to death. 
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That the most serious of crimes were so 
severely punished we cannot wonder. These 
were troublous times. The colonists were in 
constant dread of the surrounding Indians,and 
internal peace and order must be had at any 
price. But that the Code should punish acts 
not ma/a in se and in our day not even mala 
prohibita as severely as it did, is remarkable. 
Shuffle-board was interdicted because, says 
the preamble to the act, it caused much dis- 
order in the taverns, “ whereby much precious 
time is spent unfruitfully, and must waste of 
wyne and beare occasioned.” The law favored 
matrimony by forbidding young unmarried 
men to keep house for themselves without 
the consent of the town, under a penalty of 
twenty shillings per week. This I imagine 
was salutary in effect. 

“No person, householder, or other shall 
spend his time idlely or unprofitably, under 
paine of such punishment, as the courte shall 
think meete to inflict, and for this end, it is 
ordered, that the constable of every place 
shall use speciall care and dilligence, to take 
knowledge of offenders in this kinde; es- 
pecially, of common coasters, unproffitable 
fowlers, and tobacko takers etc.” This law 
appears a wise provision in a day when the 
idle man was a burden to the progressive 
colonists. So also lying was severely pun- 
ished by fine, whipping and by confinement 
in the stocks. No one was allowed to smoke 
until he was twenty-one years of age, and 
no one over this age unless he had accus- 
tomed himself to the use of tobacco. How- 
ever, a physician’s certificate, or an order of 
court, removed all disabilities in this connec- 
tion. No one at all was permitted to smoke 
in the streets, highways or barnyards under 
penalty of a heavy fine. 












These are the most peculiar instances of 
legislation in the Code. It will be seen that 
in almost every instance the law is vague and 
indefinite and thus impossible of exact con- 
struction. The early settlers in America 
were men of very narrow views, and no 
better illustration of this can be found than 
in their bearing on matters of religion. With 
the exception of the Rhode Island colonists, 
they were extreme bigots. No one was right 
but they. It is hence but natural that their 
views on this subject should be reflected in 
their actions on others. While it is true that 
the exigencies of the time demanded strenu- 
ous legislation, yet when a colony goes to the 
length of prohibiting that which every man 
has a perfect right to do, it has overstepped 
the bounds of legislation and has gone to the 
realm of tyranny and oppression. We must 
not suppose that these laws became very 
popular. This is conclusively shown by the 
frontispiece of the little volume under con- 
sideration. It is entitled “The Constable 
seizing a tobacco taker.” A constable is 
represented in the act of arresting a tobacco 
chewer. As he seizes the delinquent he ex- 
claims, “ Chaw tobacco will you?”, but re- 
ceives this reply mixed with a shower of 
tobacco juice: “Say nothing, you shall have 
some of the tea.” The wife and children of 
the constable are on the scene. ‘“ Mam, dad 
has catcht a man chawing tobacco,” says a 
child, to which the mother answers, “ My 
child, he will have his deserts.” Suffice it 
to say that such laws may be supposed to 
exist in the infancy of civil government, when 
the State, being but recently born, is strug- 
gling for existence, and when the growth 
must not be impeded by internal disorder 
and dissension, 
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LANDMARKS OF CHINESE LAW. 
III. 
By ViINcENT VAN MARTER BEEDE. 


WELVE of the two dozen criminal cases 

of Lan Lu-chow, the literary represent- 
ative of the present dynasty, have been 
translated* by Herbert A. Giles, M.A., 
LL.D., professor of Chinese in Cambridge 
University. Lan was a distinguished and 
upright magistrate. After making enemies 
by reason of his very goodness, he was wrong- 
fully cashiered and imprisoned. It was not 
long, however, before the Emperor heard of 
the unusual fineness of the man and made 
him a Prefect at Canton, but the disgrace of 
the charge had broken his heart, and he died 
at fifty-three, only a month after entering 
upon his new duties. The case styled “ The 
Three Body-Snatchers” is as unaffectedly 
amusing as any. The following narrative is 
an abridgment from Giles : 

In 1727 (said Li) I was petitioned by one 
Wang in the matter of the death by poison 
of his second cousin, Ahsiung. Ahsiung’s 
mother had married again, becoming, the 
second time, the concubine of one Chen, 
who lived in another village. Wang sus- 
pected that Chen’s wife had poisoned the 
son of the new concubine out of jealous 
hatred of her and hers. Ahsiung was found 
with fingers drawn up and lips of a livid hue. 
Wang filed the usual bond. I went to hold 
the inquest the next morning, but found no 
corpse; whereupon Wang loudly accused 
Chen of making away with the body to pro- 
tect his wife. Chen and his family had 
nothing to say, and I learned from a physi- 
cian that Ahsiung had been sick with dysen- 
tery for two months. Moreover, Chen’s 
wife was suffering from a severe dropsy, and 
seemed quite incapable of poisoning any one. 


1 Historic China, and other Sketches. 





A dozen witnesses were questioned in vain 
as to the whereabouts of the corpse. I be- 
gan to suspect that Wang himself had re- 
moved it. Ahsiung’s mother declared that 
Wang had not entered her house on the day 
that the boy was murdered. The next 
day Wang had visited a girl cousin of his. 
Had shea son? Yes, a boy of fifteen, who 
testified that Wang had asked him whether 
Ahsiung had been buried, and that he had 
told Ahsiung the location of the grave, on 
the hills. At this I cried: “The body has 
been stolen by Wang!” 

Under the torture of finger-squeezing 
Wang confessed that he had hired a beggar 
to open the grave at dead of night. But 
since he evaded my further questions as to 
where the body was concealed, and who was 
his legal adviser, I sentenced him to thirty 
blows, and to the cangue in the district city. 
I released Chen and his family and all other 
persons implicated in the prosecution. The 
several thousand spectators shouted gladly 
in the belief that the case was at an end. I 
had not gone more than a furlong when I in- 
structed one of my runners to lay aside his 
uniform and hurry to an inn at the East gate 
of the city, where he was to inquire how 
long Wang had stayed in the house, and if 
he found any one in the room he had occu- 
pied, to arrest that person. The latter 
proved to be a pettifogger named Wang 
Chuo-ting. This man swore that he was not 
even acquainted with Wang Shi-hi. I then 
remembered that to the charge filed were 
also signed the names of the man who had 
drafted it and of the guarantor of good faith. 
From them I learned that the pettifogger 
had been among the party. I handed hima 
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pen and paper and bade him write his depo- 
sition: when I saw immediately that he was 
the copyer of the original petition. The 
three wooden instruments were brought into 
play and he acknowledged that the body- 
snatching plot had been hatched and carried 
out in another district (Lan’s jurisdiction 
was strictly limited to his own district) by 
an old pettifogger named Chen Wei-tu, and 
that even Wang Shi-hi did not know the 
actual spot where the corpse was deposited. 
Chen Wei-tu was arrested and turned out to 
be an old scoundrel ten times more crafty 
than Wang Chuo-ting. Chen swore that he 
was innocent ; that Chen Tien-wan was his 
cousin, and that the cwo Wangs were trying 
to ruin Chen Tien-wan. 

Noticing that Chen Wei-tu had restless 
eyes, I counselled him to make an open con- 
fession. He kept silent, but Wang Chuo- 
ting gave him away entirely, and called mea 
second Judge Pao. 

“If these two men,” said I, “were trying 
to ruin your cousin, how is it you came to 
be eating and drinking with them on friendly. 
terms at an inn?” “An accident,” replied 
Chen Wei-tu. My next step was to exam- 
ine Wang Chuo-ting as to the room they had 
occupied. I also examined the landlord and 
his son. There being no doubt now as to 
the conspiracy, I put Chen Wei-tu to the 
torture, and he confessed that he had em- 
braced an opportunity to vent his spite on 
Chen Tien-wan, in consequence of a quarrel. 
He admitted that he had buried the body 
outside the Black Stone Fort, four or five 
feet deep. I sent Wang Chien-ting, under 
the charge of runners, to the place indicated. 
Ahsiung’s body was found wrapped in a mat, 
but my experts who examined it (externally 
only, note) reported no unnatural cause of 
death. 

Chen Tien-wan wept when he saw Chen 
Wei-tu. I was advised to report the case to 





the higher magistrates, and by so doing make 
a great name for myself, but I said: “ The 
Pu-ming district has been suffering from bad 
harvests. I have been here only a month, 
and my affairs are unsettled. The three 
body-snatchers would certainly be put to 
death, and my report would involve the at- 
tendance at the provincial capital of a large 
number of persons, who need to attend to 
their families at home.” I therefore ordered 
the three culprits to receive the full legal 
tale of blows, and caused an account of the 
crime to be written on a board in large char- 
acters. This was borne aloft in procession, 
and the three men were exposed in the 
cangue at various points. Thus were the 
people of Pu-ming satisfied. 


As a rule, official attention is not paid to 
crime until the wronged person brings up 
the matter. There are four or five days in 
a month when complaints may be legally 
entered ; on other days there is recourse to 
those proverbs which Adele N. Fielde cites 
in her admirable little sketch,“ Suits at Law”! 
“When the moneyless speak, the hearer 
hastens away”’ ; “ If you have enough money, 
you can hire a demon to turn your mill.” 
Five cents is charged for a sheet of paper 
bearing the official stamp of the magistrate, 
and one dollar for the work of the notary 
heretofore described. The clerk may de- 
cline to forward the document, if the plain- 
tiff is lacking in money and social influence. 
If he is rich and powerful, and the charge is 
against a person who has friends at the 
yamun, the defendant will receive unofficial 
notice and the case will be settled privately. 
The amount of bribes determines the speed 
of getting a hearing. No money, no magis- 
trate. 

Perhaps the complainant, who has been dis- 
regarded the first time, is persistent enough 

"A Corner of Cathay. 
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to enter a second complaint, well bolstered 
by silver and influence. Another proverb 
goes in this wise: “If chaff is squeezed with 
sufficient force, it will yield oil.” This time 
four or five constables are dispatched to the 
house of the defendant. The terrified family 
keeps out of the way, and the constables 
smash dishes and furniture. The responsi- 
ble negotiator arrives with the intention of 
hauling to prison certain members of the 
household : these are a/ways absent. The 
family plucks up enough courage to return 
and offer bribes and a breakfast. Then more 
furniture is broken, by way of pastime, and 
the family gather together a large number of 
cash. The constabulary is urged to smoke 
opium ; a fowl (dear to the Chinese palate) 
is cooked ; pork and wine are brought. If 
the Law is received in the first place with 
open arms, it may condescend to report: 
“No cause for action.’ Supposing that the 
accused is dragged summarily to prison, his 
only food is what his relatives supply; and 
he may go untried for years. No wonder 
that it is profitable to pay a yamun-runner 
ratherthan be arrested. If no counter-charge 
is entered, the constables continue their 
raids until the family is ruined. 

A counter-statement is entered in the 
same manner as a complaint, with like ex- 
penses. After draining the plaintiff dry, 
the constables pocket the warrant and report 
favorably of their “ client ” to the magistrate. 
The complainant sends up another complaint 
—and so on, till one party or the other gives 
in. It is not strange that every Chinaman 
wants to belong to a protective guild. The 
party that realizes coming defeat engages a 
mediator — usually a petty official — to with- 
draw the case from court, treating the said 
official to supper, and under his advice offer- 


ing the yamun officials a certain number of | 


meals in return for their kindness. Each 
meal must cost ten dollars, and even the poor 





man must pay, as a matter of the commonest 
decency, several tens, and the, rich man 
several hundreds of dollars, for the privilege 
of withdrawing from court. Of course the 
mediator must be compensated, not only with 
money, but also with a pair of shoes in place 
of the pair which he has worn out in running 
on the client’s business. When private 
settlement cannot be arranged, each litigant 
gets his opponent brought before the magis- 
trate. The constables must again be fed 
for haling the prisoner. Accuser and ac- 
cused go into court accompanied by influen- 
tial friends. Each suitor personally presents 
his side of the case. Witnesses are sum- 
moned and tortured, and at the end of the 
examination the judge throws down a tally 
marked with the proper number of blows ; 
or he may pronounce a more severe sentence. 
“It is better,’ say the experienced Chinese, 
“to live on garbage than to go to law.” “If 
you consort with beggars, you may have a 
handful of rice given to you, but if you go 
among yamun people you will lose your last 
coin.” 

Mrs. (or Miss) Fielde goes on to relate the 
story of two warring clans. It seems that 
near Swatow, in southeastern China, the 
twelve villages of the Plums repeatedly stole 
the harvests from the single small commu- 
nity of the Stones. The Stones prevailed 
on their one Scholar, a literary graduate of 
the first degree, to set forth their wrongs in 
poetry, and this is what he handed to the 
new magistrate at the head of the depart- 
ment: 

“ The great clans Plum make one small clan, sur- 
named the Stones, their prey ; 
The haughty Plums, in twelve large villages, in 
strong array, 
Surround the lone, weak hamlet of the Stones. They 
spoil their fields 

Of ripened grain ; their watch-dogs kill; their cattle 

lead away ; 


Their children kidnap and harass; their women put 
to shame ; 
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And seize and hold their men in durance till they 
ransom pay. 

Unless you soon redress our wrongs, the village of 
the Stones 

Will have no habitant. 
night and day!” 


Oh! Sire, we wait you, 


The magistrate was impressed and the 
Plums began to fear for their lives until the 
plan came to them of bribing the Scholar to 
make a counter-statement, also in faultless 


verse. This he was happy-to do: 


“ One village with another vies, and each its strength 
displays 

As rival of its neighbor. 
each sways 

Its region. Though the Plums be many, and the 
Stones be few, 

A single Stone, if great enough, ten thousand Plums 
outweighs.” 


Clans of Plum and Stone, 


The magistrate, deciding that the Stones 
were quite powerful enough in possessing 
this brilliant and resourceful Scholar, took 
no action, and consequently the Stones 
were nearly exterminated by the Plums. 
Some of the Stones entered other clans and 
assumed new names ; some went into volun- 
tary exile ; the women and children died, or 
were sold, until only the family of the Scholar 
remained. The Plums naturally had a fond- 
ness for him, yet at the same time they 
feared he might unexpectedly use his talents 
against them. Indeed, so conflicting became 
their feelings toward this remarkable man 
that at length they bore him for three days 
in a Sedan chair as though he had been a 
god: then they killed him. The Stone clan 
now no longer exists; not even the village 
remains. 

The Peking Gazette, the oldest newspaper 
in the world, is a daily “record of official 
acts, promotions, decrees, and _ sentences, 
without any editorial comments or explana- 
tions ; and, as such, of great value in under- 
standing the policy of the Government.” The 
following is a translation: of an entry of 

? Shanghai, 1878. 





July 1, 1877, reprinted from the Worth China 
Herald and Supreme Court and Consular 
Gazette: 

Chung Hai, acting Governor-General of 
Sheng-king, with his colleague Ming Ngan, 
Vice-President at the head of the Monkden 
Board of Punishments, memorializes report- 
ing the result of a trial held in the case of an 
imperial clansman named Ming Hai, accused 
of causing the death of a Buddhist priest 
named Wang Sing-tsing by stabbing. The 
case goes back to 1870, in the autumn of 
which year, it appears, the priest Wang pro- 
posed to an acquaintance named Lin Siang 
that they should combine to open a gambling 
house at Monkden, which they forthwith 
proceeded to do. Wang provided a brass 
bowl, which he had in his possession, and one 
hundred dominoes, each of which was to be 
reckoned (for gaming purposes) at one 
thousand current cash,’ and Lin Siang hav- 
ing got ready a table, benches, and other 
appurtenances, the establishment was opened 
the same day. Lin Siang acted as croupier 
and Wang undertook the task of passing 
around the bowl and collecting the dominoes. 
Persons, by name unknown, were in the 
habit of coming in daily to gamble, and up 
to the day on which the accused was appre- 
hended on the charge of murder, the keepers 
of the table made a profit of from ten to 
thirty tiao of current cash per diem. On the 
2d. October, 1870, three imperial clansmen, 
viz., one named Sung Tien, Ming Hai, who 
was under conviction for an offence com- 
mitted, and Ming Shen, since deceased, came 
in one after the other to do some betting. 
Shortly afterwards, the bowl being with 
Sung Tien, he was a loser to the extent of 
four dominoes ; but the priest Wang believed 
that the number was in reality five. When 
the bowl was lifted, Sung Tien concealed 
one of the dominoes, whereupon an alterca- 


* A cash is equivalent to one-eleventh of a cent. 
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tion arose between himself and Wang, the 
latter exclaiming : “ You and your yellow-red 
girdle! All you are fit for is to swindle! 
You never think of acting decently!” [N.B. 
— The allusion to the color of the imperial 
clansman’ girdle implies that he was a man 
disgraced for misconduct.] High words con- 
tinued between the two, until Wang, draw- 
ing a double-barreled foreign pistol, loaded and 
capped it, and was about to fire at Ming Hai. 
The latter, fearing that he was about to get 
the worst of it, snatched up a sharp-pointed 
knife, and made a threatening plunge with 
it in the direction of Wang, the result being 
that the latter was stabbed in the abdomen, 
and fell down with a loud cry, dying shortly 
afterwards from the effects of the wound. 
An alarm being given by deceased's mother, 
the parties were taken into custody, and 
sundry trials have been held, the result of 
which has been unsatisfactory. A special 
court has now been convened by the memo- 
rialist’s orders, at which a secretary of the 
Board of Punishments has presided, with the 
local superintendent of the imperial clans- 
men acting as assessor. 
tenced to death by strangulation, according 
to statute, for the act of murder in the course 


Ming Hai is sen- 


of a personal encounter, of which he is proved 
guilty, and to be confined in the prison of 


. . . . | 
the Clan Court pending confirmation of his | 


The keeper of the gambling table, 
Lin Siang, and the other individuals con- 
cerned are respectively serttenced to basti- 
nadoing and temporary banishment, accord- 
Referred by rescript for the 
consideration of the Imperial Clan Court. 
Gray, in his China, 

scribes some of the filthy details of prison 
life, and says: “The walls of the various 
wards abut upon one another, and form a 
parallelogram. Round the outer wall of this 
parallelogram a paved pathway runs, upon 
which the gates of the various wards open. 


sentence. 


ing to law. 


Archdeacon de- 








This pathway is flanked by a large outer 
wall, which constitutes the boundary wall of 
the prison.” The image of a prison god 
stands in each ward and is supposed to exert 
a softening influence upon the hard-hearted. 
Its birthday is celebrated by a meagre feast 
provided by the governor of the jail, who 
later makes up for his generosity by helping 
himself to portions of the general funds. 
Above the entrance door of the narrow pas- 
sage opening into the prison is painted a 
tiger’s head with staring eyes and gaping 
jaws, and inside the building the figure of 
this beast stands uponan altar. This is the 
turnkeys’ god, who will help them to keep 
their prisoners from running away. 

Whole families are sometimes thrown into 
prison as a punishment for the flight from 
justice of a criminal relative. The innocent 
sons of a would-be assassin of the Emperor 
Ka-hing, in 1803, were immediately strangled. 
A great many prisoners die as a result of 
unsanitary conditions: so that a dead-house 
is always built in connection with a prison, 
and put to frequent use. Gray remarks the 
emaciated appearance of prisoners, who not 


being permitted to shave, look more like 


demons than men. Prison dress is red, with 
the name of the prison written in large 


| characters on the back of the coat. Prisoners 


are occasionally released on such state occa- 
sions as the accession of an Emperor, and 
there are frequent instances of officials giv- 
ing money toward lightening the misery of 
the prisoners. For instance, a provincial 
treasurer named Ow once gave an amount 
to the salt monopoly, and devoted the inter- 
est to purchasing comforts for, prisoners in 
the principal jail of Canton. 

As may be judged, the prison officials, es- 
pecially the lower grades, are well hardened, 
and by no means averse to sharing booty 
with a thief. The governor of a prison pur- 
chases his appointment and receives uo sal- 
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ary; therefore he expects the friends of 
prisoners to reward him generously for pro- 
viding them with extras like vegetables, and 
firewood for cooking purposes. The State 
allowance barely keeps the convict alive. A 
government official inspects the prison once 
a month. Among other things, he tabulates 
the number of deaths of prisoners, and if the 
percentage of mortality is too large, officials 


are degraded all the way up the scale. Con- | 


trarily, merits are noted and bring promotion 
to the officials concerned. Houses of deten- 
tion within the precincts of the yamun con- 
tain large rooms for those prisoners on remand 
whose friends are lavish in their gifts to the 
governor. The larger this room, the more 
crowded the quarters of the friendless must 
be. Gray compares certain houses of deten- 
tion he has visited to the Black Hole of 
Calcutta. 

No need to dwell long on those extreme 
punishments which an Eastern despotism re- 
gards as just. Confinement in a cage which 
is too long or too short for ease is a degree 
worse than the cangue. The victim of Ling- 
chee is lashed to a cross and slowly cut into 
from twenty-four to one hundred and twenty 
pieces. The renowned Hakka rebel leader, 
Tai Chee-kwei, was put to death in this way, 
but the punishment is now rare. Dyer Ball * 
does not mention it among the regular penal- 
ties. Persons condemned to decapitation are 
given the shortest possible notice as to when 
they are to die. After a farewell meal and 
cigarette the prisoner is generally carried to 
execution in a kind of basket, with his name 
printed ona slip of wood attached to his hair. 
He kneels, a lictor jerks back his arms, and 
the executioner severs the head with a heavy 
'In Things Chinese. 
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sword, as a rule by one stroke ; occasionally 
he finds it necessary to use a knife in addition. 
Hunter, author of Bzts of Old China, tells 
of witnessing the execution of fifty-four reb- 
els on the same occasion by a number of 
headsmen. The signal was given by a man- 
darin seated at a table. 

Crime in China is sometimes curiously in- 
volved. Hunter' heard of a thief who 
dropped his plunder in the dead of night and 
fled upstairs. The family finally discovered 
him, hanged by his own girdle. The humil- 
ity of losing his “ swag ” had proved unbear- 
able. This same writer relates the case of 
two passers-by who violently collided in the 
street. As a result one of the pair died; 
and the other was executed. 


APOLOGIA, 


In vain hands bent on sacrifice or clasped in prayer 


we see ; 

The ways of God are not exactly what those ways 
should be. 

The swindler and the ruffian lead pleasant lives 
enough, 


While judgments overtake the good and many a 
sharp rebuff. ‘ 

The swaggering bully stalks alone as blithely as you 
please, 

While those who never miss their prayers are mar- 
tyrs to disease. 

And if great God Almighty fails to keep the balance 
true, 

What can we hope that paltry mortal magistrates 
will do? 2 


YAO’S ADVICE. 
With trembling heart and cautious steps 
Walk daily in fear of God... . 
Though you never trip over a mountain, 
You may often trip over a clod. 3 
*In Bits of Old China. 


? Hsieh Chin, A.D. 1369-1415. 
3 Chinese Poetry in English Verse. 
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DOCTRINA PLACITANDI. 


By E. ALLEN Frost. 


N the preface to the first edition of his 
| work on pleading, Mr. Stephen, writing of 
Doctrina Placitandi says: “The science of 
pleading, though vying with most other 


and defective. The most important of these 
is the Doctrina Placitandi, published in the 
reign of Charles II.; a work which, though 
extremely learned and elaborate, and for a 
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branches of our law, in antiquity, and always 
among the highest in professional estimation, 
has been among the last to receive satisfac- 
tory illustration from the press. It is true 
that at early periods there were treatises on 
this subject, but their plans were confined 





—— 


long time justly considered as the capital 
source of information upon pleading, amounts, 
after all, to no more than an extensive col- 
lection of adjudged points, classed without 
any skill of arrangement, under titles in al- 
phabetical series. In more modern times, 
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the Digest of the Laws of England, by Lord 
Chief Baron Comyns, presented, under the 
title ‘ Pleader,’ a more systematic compilation 
upon this subject, than had previously ap- 
peared — comprising the substance, not only 
of the authorities collected in the Doctrina 
Placitandi, but also of the cases subsequently 
decided, and reducing the whole, under dif- 
ferent heads, upon a plan peculiarly scientific 
and masterly. It is, however, in its nature, 
only a digest of authorities, and better 
adapted, therefore, to the objects of the 
practitioner than of the student.” 

In Dublin, in the year 1791, James Moore 
printed a book entitled A System of Plead- 
ing including a translation of the Doctrina 
Placitandi or the Art and Science of Plead- 
ing, originally written by Samson Euer, Ser- 
Jeant-at-Law and now first translated from 
the Obsolete Norman French, etc. By a Gen- 
tleman of the Middle Temple. 





And another has said of this curious old 
work : “ The Doctrina Placitandi, the best of 


‘the old treatises upon pleading, was formerly 


in the highest repute. Chief Justice Willes 
said that there was more law and learning 
in Doctiina Placitandi than in any book he 
knew; and that it contained the substance 
of all the pleadings in the year books and 
Coke’s reports. Other judges have been 
equally warm in its praises. It is little else, 
however, than an accurate alphabetical digest 
of cases upon pleading, the substance of 
which will be found in Stephen’s Pleading, 
and Samson Euer is now far advanced upon 
the road of forgotten authors.” See 2 Wil- 
son 88; I Crompt & J. 317; 2 East 340; 
6 N. A. Rev. 62; Marvin’s Legal Bibliogra- 
phy, 299. 

The title-page has on the back in large 
type :—‘“I Allow and Approve the Printing 
and Publishing of this Book, Fra. North.” 


A POSTHUMOUS WORK OF LORD COKE. 


N 1719 one T. Fleet of Pudding Lane, 
London, published a little book entitled 
Mother Goose’s Melodies. The authorship of 
these poems has been the subject of heated 
controversy for almost three centuries, but 
now the question seems to have been settled 
for all time. The following passage from 
the diary of one Henry Fleete, recently ex- 
humed by the Shellgame Society, has an im- 
portant bearing on the matter : 

«“ Aprylle the Fyrste, 1629. This daye 
did Sir Edwarde Coke visit me, bearinge 
with him a large roll of paper the whiche he 
did give unto my keepynge. He did request 
me to leave it to my heires and that it should 
be printed and given to the world in ninetie 
yeares from this date.” 





That the heirs faithfully carried out the 
trust has already been shown. It may be 
argued that there is no record of Coke’s hav- 
ing published any posthumous work either 
during his lifetime or after his death. But 
this is a mere detail and should not militate 
against the strong external evidence of au- 
thorship just quoted, or the even stronger in- 
ternal evidence of the poems themselves. 

Take for example the following selections : 


There was an old woman 
Lived under a hill; 

And if she’s not gone, 
She lives there still. 


Here am J, little Jumping Joan; 
When nobody’s with me, 
I’m always alone. 
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The unanswerable logic of these passages 
points at once to the fact that they must 
have emanated from a legal brain. But this 
is not enough. We must find signs that the 
author had a thorough grasp of the intricacies 
and technicalities of the common law. And 
such signs are easily found. For instance, 
note this beautiful quatrain : 

Diddelty, diddelty, dumpty, 
The cat run up the plum tree ; 


Give her a plum, and down she'll come, 
Diddelty, diddelty, dumpty. 

No clearer exposition of the essentials of a 
contract has ever been put forward. Or 
again : 

To market, to market, to buy a plum cake, 
Home again, home again, market is late ; 


To market, to market, to buy a plum bun, 
Home again, home again, market is done. 


Could there be a more explicit reference 
to the English doctrine of market overt ? 

A notable example of ferae naturae is 
found in the pathetic story of Little Bo-Peep. 
So in 

Little Tommy Tittlemouse, 
Lived in a little house ; 

He caught fishes 

In other men’s ditches 


is found a most careful treatise on the right 





to fisheries. 





Nor are all the references to civil rights, 
for Coke was well versed in the criminal law. 
The essentials of larceny are well set forth 
in this poem : 


Lucy Locket, lost her pocket, 
Kitty Fisher found it; 
There was not a penny in it, 
But a ribbon round it. 


The most conclusive bit of eternal evi- 
dence of all is found, however, in the follow- 
ing lines: 

Tom, Tom, the piper’s son, 

Stole a pig and away he run. 

The pig was eat, and Tom was beat, 
And went a-roaring down the street. 


In the time of Lord Coke it was held that 
a dog was not the subject of larceny. But 
the keen mind of the author at once grasped 
the all-important fact that a pig was not a 
dog. Nay, more, that a pig differed essen- 
tially from a dog in its legal status. In view 
of this, it is impossible to believe that any 
sane man can say that there was a single per- 
son in England capable of such a masterpiece 
of ingenuity except Edward Coke. 

It is believed that as time goes on Mother 
Goose's Melodies will be raised from the 
nursery to the law school, and that due 
credit will be given to Coke for an invaluable 
addition to legal literature. 





A GRAVE PROBLEM. 


By W. ArcuipaLp McCLEan. 


OTWITHSTANDING the immortal 
bard made the great Mark Anthony 
say, 
The evil that men do lives after them, 
The good is oft interred with their bones, 


a rule is most respectfully asked for to show . 
cause why the aforesaid saying should not 
read, 





The good that men do lives after them, 
The evil is oft interred with their bones. 


In support of the rule this brief is sub- 
mitted. 

The idea of burying the good and keeping 
the evil as Father Time gathers in the race, 
is accumulatively horrible. Necessarily this 
would mean that the influence of all men for 
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all time would be worse than nothing. The 
world must be conceived as full of ghosts of 
the evil ways of men stalking up and down 
among men, all bent upon the creation of an 
immortality of evil. The world would be 
growing worse instead of better. There 
would be no evolution from lower to higher 
species, from good to better, but the trend 
would be backwards towards the worst of the 
type and still on backwards. The people 


would be losing their souls, for the evil that’ 


men do which lives after them would be 


stealing them. How is it, Willie, are you 


right about this or wrong? 

From the most ancient of days comes the 
admonishment to speak good of the dead. 
To keep in remembrance the good, to bury 
the evil, has been the preachment. This has 
become a truth that flows through the blood 
of the race. The great majority of us will 
berate a fellow being as long as we have 
him with us. Once he is out of reach we 
open our mouths to continue the berating, 
but because we do not like to hear the sound 
of our own voices speaking ill of the dead, 
we shut them and try to think of his good 
points, and, strange, we now find them. 
When we come upon some one who reck- 
lessly speaks ill of the dead, how we hold up 
our hands in holy horror. This characteris- 
tic of the race means that we are burying or 
trying to bury the evil all the time and are 
keeping or trying to keep the good. Which 
is it that lives after us, anyhow? 

Good and evil are in many respects ab- 
stract terms. Good is the understood, the 
evil often is the misunderstood, and the evil 
becomes the good when it comes to be under- 
stood. These terms may mean the sum 
total of the aspirations of the soul or its des- 
perations, or vice versa, often depending 
upon the point of view. They may mean 
when applied to dead men, departed strength 


or weakness. Take a look backward ; does | 





not memory bring you the better part of the 
dead? We are all genuinely shocked, are 
we not, or do we only pretend to be, when 
those of us who are buzzards pick over the 
bones of the dead. We make no claim that 
the most of us are birds of paradise, — simply 
that we are not buzzards with their memo- 
ries. 

The subject presents a more restricted 
question, namely, what do we bury when we 
inter the bones of the dead, — goed or evil? 
That depends, if with the bones goes cor- 
rupting flesh afflicted with small-pox, yellow 
fever or the many other ills flesh is heir to. 
Those who survive must often feel that evil 
has been interred with the bones, evil that 
would seek to live afterwards. If, however, 
one sinks to sleep whose life has been a 
blessing to all about her, it is difficult to 
think anything else than that the capacity 
for much good to others has been interred, 
and we comfort the thought that we still 
have the influence of that life with us and 
hope that that capacity has gone where it 
can have greater appreciations. 

When we come to throw legal precedents 
at the immortal William, to quote authorities 
and cite the decisions of the courts, we are 
compelled to reach an even yet more re- 
stricted point of view of the subject. It 
must be further admitted that the respondent 
could get much comfort out of them. Could 
he talk back he would undoubtedly hope- 
lessly confound us or hoist us on our own 
petards, for as long as courts reverse them- 
selves they sometimes throw boomerangs. 

The point is this, — given a body buried, is 
it evil or good in a physical sense that is in- 
terred with the bones; does that which lives 
after men work physical good or evil in the 
grave to the rest of humanity so as to require 
the intervention of a Court of Equity to 
abate the residuum ? 

It has been legally determined that there 
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can be no property in a corpse, that sepul- 
ture is so universal that in all civilized coun- 
tries it is required that dead human bodies 
be decently interred, and that it will be only 
under unusual circumstances courts will dis- 
turb the repose of the dead by permitting a 
removal of their bones. 
used this very language, they have never 
deigned to explain how such removal would 
disturb a repose that has become an absolute 
rigidity of a fixidity. Notwithstanding all 





| decomposition. 
Though courts have | 


and its surroundings must also be considered. 
Low, damp ground percolated by water will 
hasten decomposition and the soil will be 
saturated with its products. Dry, high, well- 
ventilated localities retard rather than hasten 
If ina brief space of time 
there were numerous burials there might be 


‘ a 
| great peril of the products of decomposition 


this dictum, courts have been compelled to | 


go further and declare that cemeteries fer se 
are not nuisances. 
It sounds like a saw to have a Court re- 


escaping into and polluting the atmosphere. 
So on and so forth. 

In a very recent case an alleged expert 
was asked for his opinion upon the question 
of pollution by the products of decomposition, 


_and he testified that an interred body will 


mark, “burial-places for the dead are indis- | 


pensable.” Well, rather, when corpses will 
not patronize pyres and crematories. 
just as much a saw for us to say that until 
time runneth not we are likely to have this 
indispensable with us. We must confess it 
‘ would be extremely difficult to get along 
without having what we cannot do without. 
What would we do with the stiffs? The 
medical schools would have reached a millen- 
nium of a supply which they could never 
exhaust. 

This same Alabama Court further asserts 
that burial-places may be the property of the 


It is | 


begin to cast off germs in a few hours after 
burial, that the germs will be highly poison- 
ous, that later they are not quite so poisonous, 
but take on a permanent form and pass as 
albuminoids, and can be carried along by 
water supplies. His conclusion was that 


| germs might be carried into the soil fora 
| space of time running from five to ten years 


public, devoted to the uses of the public, or | 
the owner of a freehold may devote a part | 
of his premises to the burial of his own fam- | 


ily or friends. 


It is but a just exercise of | 


his dominion over his own property. Neither 


adjoining proprietors nor the public can 


complain, unless it is shown that from the | 


manner of burial or some other cause, irre- 
parable injury will result to them. It is 


quite an error to suppose that of itself a | 


burying-ground is a nuisance to those living | 


| 


in its immediate vicinity. Much depends | 


upon the mode of interment whether it can | 


be justly asserted that in any event injury 
will result from it. The particular locality 


| 


after the interment. So take a front seat 
and watch these albuminoids with slow and 
measured tread pass by. They must be 
some new species heretofore extinct because 
undiscovered. They will undoubtedly look 
like elephants, for given an existence and a 
name, such things often become as big as 
mammoths and frighten us just as much. 

A Maine case presented many curious sit- 
uations. In a sparsely settled region, a 
family burial-ground had been in the course 
of planting for forty years and contained 
about ten bodies, the last being interred 
about fifteen years before the litigation in 
question began. The owner then decided to 
move the graveyard to a spot which he taste- 
fully graded and adorned. This place hap- 
pened to be at a point about forty feet from 
the windows of a neighbor’s sitting-room and 
also in plain view from his front windows 
and door. As first located the graves were 
only visible from the back rooms of the 
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neighbor’s house. The neighbor alleged the 
new graveyard to be a nuisance for the rea- 
son that its proximity rendered his residence 
uncomfortable and the enjoyment of his 
property disagreeable. The discomfort would 
seem to have been that the reminders of the 
shortness of life and the end of it made the 
pleasures the neighbor was getting out of it 
bitter-sweeter from his front door than from 
his rear windows. 

The court of last resort remarked that 
“there is no pretense that the plaintiff's 
physical health or his olfactories have in any 
degree been affected by any effluvia from 
the new graves.” It would be manifestly er- 
roneous and against the weight of the evi- 
dence to say that the water in his well, which 
is closely covered about the pump and has 
never been cleaned out, tastes bad and smells 
bad on account of a few dry bones buried 
seventy feet distant therefrom. 

Assuming that there was no injury to the 
physical health or comfort of the neighbor 
the Court further asked, whether it can be a 
nuisance on account of its relative position 
with the neighbor’s house, the cemetery inev- 
itably meeting his view whenever he looked 
from the north window of his sitting-room or 
stepped from his door, and that thereby the 
comfortable enjoyment of his dwelling-house 
was interfered with. The answer was, “ such 
discomfort is purely mental.’’ Cemeteries are 
not necessarily even shocking to the senses 
of ordinary persons. Many are rendered 
attractive by whatever appropriate art and 
skill can suggest, while to others of morbid 
or excited fancy or imagination they become 
unpleasant and induce mental disquietude 
from association exaggerated by superstitious 
fears. All of which, in other words, means, 
that I may plant my graveyard where I please 
on my own premises, even though my neigh- 
bors see what I do not — weird ghosts dis- 
port themselves upon it. Or as a Court re- 





marked, graves cannot offend the senses in 
a legal point of view. To become a nuisance 
the effect must be such as to interfere with 
ordinary physical existence, and the injury 
must be something more than fancy, delicacy 
or fastidiousness. é 

In a North Carolina case, in speaking of 
the power of a Court of Equity to restrain a 
nuisance which is likely to produce irrepar- 
able mischief, it was held that destruction of 
or an injury to the health of inhabitants of a 
city or town or of an individual and his 
family would be deemed a mischief of an ir- 
reparable character, yet when equity is asked 
to apply this law to cemeteries it will have 
to be clearly proved that a place of sepulture 
is so situated that the burial of the dead there 
will endanger life or health, either by corrupt- 
ing the surrounding atmosphere or the water 
of wells or springs, before the Court will grant 
injunction relief. 

There was such doubt in the mind of the 
Court whether the testimony proved the ex- 
istence of a nuisance that the Court framed 
an issue to be sent to a jury to determine 
whether the maintenance of the burial-ground 
was in fact a nuisance. 

In an Indiana case, where a city had pur- 
chased land for cemetery purposes, adjoining 
a tract on which there was a valuable spring 
claimed to be fed by subterranean streams 
passing under the cemetery land, it was held 
that it is impossible to establish correlative 
rights in subterranean streams, the situation 
of which is conjectural and unknown, and 
that it was improper to grant an injunction 
restraining the use of the lands for cemetery 
purposes on the ground of such conjectura! 
injury to the spring. 

One Court intimated soberly and without 
a suspicion of humor, that a cemetery is not 
to be classed with bone-boiling establish- 
ments, which counsel asking for the injunc- 
tion somewhat facetiously advanced as an 
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authority. In the case cited it appeared 
that in a populous farming district a building 
was erected in which party began to manu- 
facture fertilizing materials. The materials 
used were the carcasses of animals that 
have died of disease or have been killed, — 
bones, blood, flesh and entrails. The mate- 
rials were cut up and placed in a large steel 
boiler called a “ digester,” and subjected to a 
temperature of from two hundred and fifty to 
four hundred degrees. The most improved 
machinery and appliances and the best proc- 
esses known to the business were used, but 
notwithstanding all these precautions an 
offensive and disagreeable odor or stench 
was noticeable for a mile or two over the 
surrounding country. This stench, while it 
did not injuriously affect the workmen in 
the factory, yet to people generally was of- 
fensive and disagreeable, causing nausea, 
vomiting and loss of appetite, and rendered 
the house much less desirable than formerly 
as a place of residence. Such a business 
was declared to be fer se a nuisance. Ap- 
plying this authority to a cemetery case, the 
Court said is no reason why a cemetery 
should be declared a nuisance fer se, for the 
circumstances are totally different. 

In a very recent case, the bill in equity 
asked for an injunction to restrain the main- 
tenance of a cemetery for burial purposes, 
from burying dead bodies therein, from pol- 


luting and contaminating the wells in the | 


neighborhood and for the removal of dead 
bodies which had already been interred in 
the cemetery. It was alleged that the ceme- 
tery was on high ground and sloped towards 
the lands of the party complaining and that 
the wells were supplied with water from 
springs and underground streams flowing 
under the cemetery ground. The natural 


dramage of the cemetery land was towards 


the wells. 


The attempt to show pollution of the wells 


was in the following way: A_ physician 
placed a quantity of bromide of lithia in a 
hole in the bottom of a grave freshly dug at 
the distance of about two hundred feet from 
the well. In seventy-three hours afterwards, - 
a trace of the lithia was found in the wells. 
In considering the case, the Supreme 
Court held that the journey of the lithia 


_ from the grave to the well did not prove any 


pollution of the well by dead bodies. That 


there had been one hundred interments of 








bodies in the cemetery, all of which began 
to throw off poisonous germs several hours 
after burial and would continue to do so for 
a long while, yet there was no testimony of 
actual pollution of the water of the wells by 
emanations from dead bodies. That there 
was no proof of any disagreeable smell or 
taste of the water from such source. That 
the water was used, but there was no proof 
of any injury from its use. That on the 
contrary there was evidence that the water 
was used by neighbors and was as good as it 
ever was before the cemetery was established, 
and no injury could be traced to it. 

There was evidence, additionally, bearing 
upon the question whether well-water sup- 
plied from underground streams could be 
polluted from the burial of dead bodies in 
the land. A witness spoke of living in Phil- 
adelphia in a property adjoining cemetery 
grounds containing hundreds of bodies. That 
the graveyard had been in use for seventy-five 
years. That a well on his land was con- 
stantly used. That three wells on the cem- 
etery grounds were used. That the water 
had always been good and that he had never 
known or heard of any sickness or other bad 
effects from the drinking of the water of the 
wells. He further spoke of a well in Green- 
wood Cemetery, Brooklyn, where over three 
hundred thousand bodies are buried. That 
the well had been in use for years. That he 
had drank of its waters. That visitors go to 
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the cemetery and drink of the water. - That 
he had never heard of any complaint of in- 
jury from the water. He gave it as his 
opinion that the use of the water of a well in 
a graveyard would not affect the health of 


the living to their injury, and that he had | 


never known of any injurious effect from use 
of wells close to cemeteries. In this opinion 
he was corroborated by a physician. 

The Supreme Court in conclusion drew 
attention to the circumstance that notwith- 
standing the manifest effect of the above 


testimony was to impugn and question the | 


theory that the interment of bodies in a 


cemetery would necessarily tend to contami- | 


nate the water in near-by wells, yet no con- 
tradictory or countervailing testimony was 


introduced. Hence for the purposes of the | 


particular record before them, the positive 
testimony of witnesses who have used the 
water in such wells and the opinion of com- 
petent disinterested witnesses, having expe- 
rience and having made a study of the subject, 
remained without contradiction or dispute 
and must prevail. ) 

It was added that no test of the water of 
the well was even made to show whether it 
had been contaminated with any deleterious 
matter coming from the cemetery grounds. 
The lithia test was neither conclusive nor 
satisfactory, because it proved nothing as to 
whether there were any unhealthy percola- 
tions from the cemetery grounds. 

The Court further remarked if it is a fact 
that all cemeteries pollute the adjacent waters 
it would be a very easy matter to prove it, 
but in this case there was no such proof, 
not only as to this cemetery but as to any 
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cemetery anywhere. While it was admitted 
that there might possibly be such a condition 
of things, yet equity would not interfere upon 
inferences and theories. There must b+ act- 
ual proof by testimony, either that all cem- 
eteries do naturally and necessarily pollute 
the adjacent waters, or else that in this par- 
ticular case such pollution has actually taken 
place. Without such proof equity would not 
interfere. 

For these reasons, among others, the bill 
was dismissed, which perhaps legally leaves 
our problem where we began, — is it good or 
evil that is interred with the bones. Which ? 

Willie might well ask why should bones 
pollute or contaminate if good is oft interred 

Dissolution is only a changing 
Everywhere life is dissolving to 
It is a 


of form. 
make way for new forms of life. 
purely natural phenomenon and why should 
the process be highly poisonous? Why 
should the process pollute when all life is 
fostered and fed by that which feeds upon 
the process. It is simply completing the 
circle in which all things do work together 
for good. 

If it is the good that lives afterwards, if it 
is the good that is oft interred with the bones, 
if it is all good, why the evil may be the 
good, not yet understood. 

We leave our problem with you, trusting 
you will pardon the title. It is one of those 
things that will slip out unintentionally at 

They come when you are off guard. 
never mean them. With the same 
breath in which they are born, you hope 
they will prove utterly harmless, and pray 
indulgence. Such is our hope and prayer. 


times. 
Vou 








N early English jurisprudence, if we may 
designate by that appellation anything so 
primitive and lacking in those elements which 
make for jurisprudence in our day, criminal 
law and criminal procedure monopolize by far 
the greater part. In early English proced- 
ure there were several well-defined steps of 
progress in its development, such as the insti- 
tution and practice of wergz/d, which degen- 
erated into private war and bloody feuds, the 
investiture of the people with the right of sum- 
mary punishment ; the law of zxfangthief—a 
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Every life had its value, and according to that 
valuation must any one or his family and kin- 
dred pay, for its destruction, to the family 


| and kinsmen of the man whose life was taken. 


According to that valuation, also, was the 
weight of his oath in court. Thus the oath 
of a twelfhynd man was worth six times that 
of a twyhynd man, and twice that of a stxhynd 
man. The price at which an injury was to 
be atoned for, varied in each of the Germianic 


| races2 In the English kingdoms, in the tariff 


procedure so summary as to scarcely deserve | 
the name of procedure at all ; and the law of | 


purgation and wrthez/, or ordeal. The latter is 


| man. 


thought to have formed the first step towards | 


our modern law and procedure. The latter 
gradually encroached upon and supplanted 
the others, and was in turn itself supplanted. 

In early times the really efficient check 
upon crimes of violence was the fear of private 
vengeance, which degenerated into private 
war, bloody feuds, and anarchy. In the Anglo- 
Saxon law we find the institution of the zer- 
gild, according to which each man, whatever 
his station or walk in life, had a price fixed 
upon his life and the limbs of his body! 


‘It is to be noted that the Saxons preserved class- 
distinctions as rigorously as they were ever preserved by 
the Brahmins of India. Nithard, writing about 483, says 
the whole people were divided into three ranks, namely : 


3. daza’, or serviles. Nithard’s //ist. iv., 2. This distinc- 
tion was carried into the Capitulare Saxonum, Boluze, i., 
199-200, art. 3. See, Richthofen, Zar Lex Saxonum, p. 
346. Tacitus divides them into the xodz/is, the ingenuus, 
aid the servus or colonus, which is the eor/, the ceor/, and 
the /et of the old Kentish laws two centuries earlier. 
Rudolf, writing about 863, says: ‘The race consists 
of four ranks of men; the noble, the free, the freedmen, 
and the serv. 


own lot; but noble must marry noble, freedman freed- 
woman, serf handmaid, If any take a wife of different 
or higher rank than his own, he has to expiate the act 
with his life.” Rudolf, Zranslatio Sancti Alexandri ; 
See Pretz. ii., 674; Richthofen, Zur Lex Saxorum, 223- 
229; Waitz, D. V. G. i., 213. 


| 


of wergilds the basis of calculation was the 
wergild of two hundred shillings, which 
marked the ceorl, ¢wyhynd, or simple free- 
The thegn was worth twelve hundred 
The Britain, or wea/h, was worth 
If he 


shillings. 
half as much as the Saxon, or Angle. 


| possessed five hides, he was sixrhynd; if he 


possessed but one, he was worth a hundred 
shillings. The higher ranks,—the king, 
archbishop, bishop, ealdorman, and eorl, — 
were estimated in multiples in a similar 
manner. The king’s high veeve was worth 
twice the thegn, the bishop and earlman four 


_ times, the king and archbishop six times, efc.3 


The exaction of these respective qwers or 
head-pieces of the various ranks of early 
Saxon society, as has already been remarked, 
degenerated into private war, engendering 


bloody feuds and anarchy. To this succeeded 
1. edhilingi, or nobiles ; 2. frilingui, or ingenuiles; and | 


And it is established by law that no order | 
shall in contracting marriage remove the landmarks of its | 


the era when people were invested by law 
with the right of inflicting summary punish- 
ment on wrongdoers whose offences injured 
them personally. This was but a short step 
in advancement from private war; but to 
recognize the right of the injured husband 
to then and there put the adulterer to death, 
or of the owner of stolen property to inflict a 


?See collection of tariff of wergz/ds in Robertson’s 
Scotland Under Her Early Kings, ii., 275-283. 
3 Stubbs, Const. Hist. Eng. (2nd ed. 1875), vol. i., 161. 
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similar punishment on the thief, must be re- 
garded as a nearer approach to law than to 
fight out their quarrels subject to a compul- 
sory arbitration ending in the payment of a 
fixed sum, as in the wergild. 

The Saxon laws are full of provisions 
conferring this right of summary punishment 
by execution by him who suffered the injury. 
This is illustrated by the laws of Ina,' of 
#Ethelstan,? and even of Edward the Confes- 
sor3 The /udicia Civitatis Lundonie pro- 
vides: “ That no thief be spared over xii 
pence, and no person over xii years whom 
we learn according to folkright that he is 
guilty and make no denial ; that we slay him 
and take all he has.” This document also 
contains provisions as to following thieves, 
and provides, in the seventh rule, “that he 
who should kill a thief before other men, that 
he be 12 pence the better for the deed and 
for the enterprise, from our common money.” 

This approaches very nearly to the law of 
infangthief, which is indeed a peculiar case 


of summary execution,' if not of justice, and 


*«“Tf a thief be seized, let him perish by death, or let 
his life be redeemed according to his wer.” Again: “He 


offending not his gild brethren.” 
cient Laws and Institutions of England, i., 111. 


bende above xii years and above eight pence.” Accord- 
ing to another law of Aithelstan it would seem the proper 
course to kill thieves. “If any thief or robber flee to the 


Early English Procedure. 
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king, or to any church and the bishop, that he havea | 


term of nine days. And if he flee to an ealdorman, or an 
abbot, or a theane, let him have a term of three days. 


And if anyone slay him within that term let him (the | 


slayer) make dot the mund-byrd of him whom he before 
had fled to. And flee he to such soc (jurisdiction) as 
he may flee to (take refuge in), that he be not worthy of 
his life but as many days as we above have declared, and 
he who after that harbors him (the thief) let him (the 
harborer) be worthy of the same that the thief may be, 
unless he can clear himself that he knew no guile nor 
any theft in him.” A&thel., iv., 4; Thorpe, i., 223. 


3In these laws elaborate provisions are made for try- | 
ing the question as to whether a person killed as a thief | 


“injguste interfectus sit, et injuste jucet inter latrones” ; in 


which case the body was to be taken up and reburied | 


“sicut Christianum.” Edw. Conf., xxxvi; Thorpe, i., 460. 
4For this document see Thorpe, i., 229-243; for 
curious and interesting comments on same see, Coote’s 
Romans in Britain, 394, et seq. 
5 Sir Francis Palgrave says: “ Perhaps the name of 
legal procedure can scarcely be given with propriety to 
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was one of the franchises usually conceded 
to the lords of townships.° 

Infangthief long survived the Conquest, _ 
but the exercise of the right was put under 
restrictions? There is no record of the 
exercise of znfangthief in England after the 
reign of Edward III., except in the northern 
borough of Halifax, where a judicature 
grounded upon the Anglo-Saxon customs 
subsisted until a comparatively recent era.’ 
In the advance of early English jurispru- 
dence infangthief was succeeded by the 
tennannetale (in the north of England) and 
firth-borhs (in the south of England) or frank- 
pledges, under which all men were bound to 
combine themselves into associations of ten, 
each member of which association became 
security for the good behavior of each other 
member thereof, and was required to pro- 
duce any one thereof charged with an offence, 
and on failure to so produce him, the remain- 
ing nine were required to make good any mis- 
chief the missing tenth had done? This 
association in tens was known as a ¢tthing,'° 
and the head man who maraged the affairs 


who slays a thief must declare on oath that he slew him | thereof was called borhs-ealdor, or firth- 


Ina, 12; Thorpe, An- | 


| , 
2« That no thief be spared who be taken hand-heb- | pledge. 


borge-head, also tithing-man or “capital 
’ Whether the “thing was originally 
a defensive or a police regulation is purely a 
matter of conjecture," as is also the fact as 
to whether the frank-pledge had become a 


these plain and speedy modes of administering justice ; 
they are acts deduced from the mere exercise of the pas- 
sions*natural to man, and the law-consists only in the re- 
strictions by which the power of self-protection and 
defence were prevented from degenerating into wanton 
and unprovoked cruelty.” Vol. ii, p. 211. 

Tt is thus defined in the laws of Edward the Confes- 
sor: “ Justicia cognoscentis latronis sua est, de homine suo 
si captus fuerit super terram suam.” Edw. Conf., xxii; 
Thorpe, i., 452. 

7 Palgrave, vol. i., 210. 

8 Jd., 213. 

9 Madox, Hist. Exch., 393; Palgrave, Comw., i., 96. 

© A tithing was the unite of local administration repre- 
senting a subdivision of the hundred, and occurs at least 
as early as the time of Edgar. Edg., i, 2, 4. 

™ Tn some instances it was merely a personal associa- 
tion of ten men. See, /udicia Civitatis Lundonia, Xth., 
vi, 2, 8, §1. 
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fixture in the English law before the Con- 
quest, or was imported into it by the Nor- 
mans.'_ It is to be remarked that this early 
institution is still extant in a highly developed, 
though considerably modified form, for the 
ancient tithing corresponds very closely with 
the modern township or parish, and in it is 
to be found the germ, small though it be, of 
modern jurisprudence and procedure. Each 
man was required to belong to a hundred and 
a tithing ? the same as he must now belong 
to a county and a township or parish ; but 
the men of the township or parish are no 
longer “their brother’s keeper ”’ in the sense 
they were in the early English law; the 'tith- 
ingmen were standing securities for the good 
behavior of one another. If one broke the 


law, the other nine were required to hold | 


him’ to right or make good his wrong. If 
they could not produce him, the “ capital 
pledge,” or head man, and two of his fellows, 
and the tithing-man and two others out of 
the three nearest firth-boths were required to 
purge their respective associations of com- 
plicity in the flight of the criminal, or make 
good the mischief done by him. 

The courts at this time were in the nature 
of public meetings, attended by specified 


' A law of AEthelstan (Athel., ii, 2) enlarged by Edgar 
(Edg., iii, 6; iv, 3) required that every man should have 
a surety who should produce him in case of litigation, or 
answer for him if he were not forthcoming, and this law 
is reénacted by Cnut (Cnut, ii, 20) in connection with 
other police regulations. See, Gneist, Self-Government, 
i, 26. 

Ethel, iii, 7, § 2 provides that in case a reeve does 
not warrant any one of his lord’s men, the suspected man 
must find twelve pledges among his kindred who shall 
stand security for him. This has the appearance of a 
frank-pledge, but may have been merely the compurga- 
tory obligation of the kin. 

2A law of Cnut provides that “every freeman be 
brought into a hundred and into a tything who wishes to 
be entitled to /ad and wer in case any one shall slay him 
after he is xii years of age. Let him not afterwards be en- 
titled to any free rights be he death-fest, be he follower. 
And that every one be brought into a hundred and in 
borh, and let the dork hold and lead him to every plea. 
Many a powerful man will if he can and may defend his 
man in whatever way it seems to him that he may the 
more easily defend him, whether as a freeman or as a 
theoir. But we will not allow that injustice.” Cnut, ii, 
20; Thorpe, i, 387. 


| 








“‘ suitors,’ or members, who selected a repre- 
sentative body of twelve as a judicial com- 
mittee of the court.3 The court was sum- 
moned by verbal messengers sent throughout 
the district. The proceedings of the court 
partook of the native rudeness and simplicity 
of the people and the times. Neither scribes 
nor registrars attended the sittings of the 
court, and the memorials of the court reposed 
in the memory of the Witan, or judges, by 
whom the decisions and decrees were pro- 
nounced.t The procedure appears to have 
consisted simply of accusations and trials. 
The accusations might be made by the ju- 
dicial committee of the court, by four reeves 5 
of the township, or by a private accuser.° 
The forms of oaths of accusation are given 
by Thorpe.7_ A sample by an individual ac- 
cuser must suffice. One form ran as follows: 
“ By the Lord before whom this relic is holy, 
I my suit prosecute with full folk right, 
without fraud and without deceit, and with- 
out any guile, as was stolen from me the 
cattle by N., that I claim, and that I have 
attached with N. By the Lord I accuse not 
N., either from hatred, or for envy, or for 
unlawful lust of gain; nor know I anything 
so other, but as I my informant to me said, 
and I myself in sooth believe that he was the 
thief of my property.” The accused person 
denied, in general terms, his guilt, upon the 
following oath : “ By the Lord I am guiltless, 


| both in deed and counsel of the charge of 


which N. accuses me.” This being done, the 


3 Evidently this was the forerunner of our modern 
grand jury. By the laws of Ethelred (Ethel., iii, 3; Thorpe, 
i, 294-5) it is provided that a gemdt be held in every 
wepentake, and the twelve senior thanes go out, and the 
reeve with them, and swear on a relic that is given to 
them in hand, that they will accuse no innocent man, nor 
conceal any guilty one. 

4 Palgrave, Comw., i, 143. 

5 See Cnut, 30; Thorpe, i, 393. The laws of William 
the Conqueror provide : “Si guis in hundredoinculpatus 
purget se manu xit.” 

®See Laws of Ina, 64; Thorpe, i, 141-2; zd., 179-185. 

7 The form of the oath seems to have varied according 
to the nature of the offence charged. 
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question of guilt was decided, according to 
the character of the accused, by /ad (compur- 
gation) or by wrthez/ (ordeal). If the accused 
was of good character and “ oathworthy,” he 
was entitled to the /ad; if the /ad failed 
(“the oath burst’’), or he was tht dbysig (of 
bad character), he was obliged to go to the 
urthetl, or ordeal. 

The character of the accused was, there- 
fore, in each instance a preliminary question, 





and the form of trial was fixed by that deter- | 


mination. Where the accused was found 
“oathworthy,” he was “led to the plea” by 
his dorh,' who had to swear the accused had 
not been convicted since a certain time.2. In 
some cases oath was also required of “two 
true thanes of the hundred, or the reeve,” 


‘A law of AEthelstan provides that the Lord or the 
lord’s steward “should answer for all his men.” A‘thel., 
ii; Thorpe, i, 217. 

? Under Ethelred the oath was “that he has not failed 
neither in oath nor ordeal since the gemot was at Brom- 
dun.” Ethel., i, 1 Thorpe, i, 281. Under Cnut, “since 
the gemot was at Winchester.” Cnut, ii; Thorpe, i, 393. 


| in boiling water. 





| 


that the accused had not paid ¢hief-gild. The 
accused was then entitled to choose whether 
he would havea “ single ordeal ” or a “pound- | 
worth oath within the three hundreds for 
above xxx pence.”’3 The single ordeal was 
handling a piece of red-hot iron of a pound’s 
weight, or plunging the hand up to the wrist 
What was a “pound-worth 
oath,” how many witnesses it required, or 
how it was determined who the witnesses 
were to be, are matters all specific knowledge 
of which has been completely lost, — were 
matters depending upon the custom of the 
time and were never incorporated into any 
of the early systems of written law. It does 
appear, however, that whatever may have 
been the number of witnesses, how deter- 
mined upon, or from whence drawn, the /ad 
or compurgators swore not to particular facts, 
but merely in general terms to their belief 
in the innocence of the accused. 
3 See Cnut, ii, 30; Thorpe, i, 393. 





THE WOOL-SACK AND WOOLENS IN THE REIGNS OF THE 
EARLIER EDWARDS. 


By L. G. Smirtu. 


E are prone in these days to slap each 

other on the back in congratulation 

at the improvement we have made in the 
methods of our ancestors. Perhaps those 
ancient worthies were somewhat “ slow ”’com- 
pared with our modern rush, but a study of 


their laws will certainly demonstrate that they _ 
_ land, kept a particularly protecting eye over 


were usually correspondingly “sure.” 
Adulteration, that curse of the present 
age, was then strictly barred out. “Oleo” 
did not masquerade as the best creamery 
butter ; a nutmeg was a nutmeg, not a lump 
of cunningly carved wood; cinnamon was 
cinnamon, not sawdust ; and a middle-aged 
hen would have blushed at the insinuation 


| continent. 


that all the eggs on the market were not 
produced by her kind, but, instead, might be 
the cleverly constructed artificial product of 
a degenerate inventor, warranted to do every- 
thing the original could do, except hatch and 
cackle. 

The wool-sack, in the early days in Eng- 


the cloth manufacture. The Romans prob- 
ably taught the Britons the crude art of us- 
ing the hand loom, but up to the time of the 
Norman conquest the clothing of the com- 
mon folk of the Isle was chiefly of leather, 
all fine cloths having been imported from the 
Under the immediate successors 
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of the Norman William a few skilled weavers 
were introduced into the realm under the 
protection of the king, and gradually a set 
of laws was enacted in regard to the manu- 
facture and mode of sale of the product of 
the new industry. 

That the kings did not hesitate to avail 
themselves of all the perquisites which might 


possibly be coming their way in the woolen | 
trade is shown by the fact that during the | 


reign of Henry I., son of William the Con- 
queror, a law was passed authorizing the 
seizure and burning of all woolen goods made 
in England wherein Spanish wool was mixed 
with the English. This law was intended 
to encourage the production of the domestic 


article,as the king received an income in the | 


form of a tax on English-grown wool. As 
the Spanish fleece was of a much finer grade 
the temptation to use it was great. 

The law also determined where and how 
cloth should be made, certain towns being 
granted the privilege of manufacturing cer- 
tain varieties, as broadcloths in Kent, kerseys 
and serges in Devonshire, e¢c., and these priv- 
ileges the particular towns guarded most jeal- 
ously, hunting out any encroacher upon their 
rights and dragging him to summary punish- 
ment. But while the manufacturer was thus 
protected he was at the same time rigidly 
held to the production of honest goods by 
the appointment by the Court of a function- 
ary dubbed the “aulnager,”’ whose duty it was 
to inspect all the cloth made within his juris- 
diction. A “nagger,” he certainly must have 
been, a veritable thorn in the flesh of the 
tried woolen weaver who was never safe 
from his visits, when the precious bales of 
goods were subjected to a rigid overhauling 
as to quality, and measurement in width and 
length, every detail of which was regulated 
by statute. 

That these dignitaries knew the gentle 
art of the extended open palm behind the 








back is demonstrated by several cases noted 
where, having been found guilty of bribe-tak- 
ing, certain aulnagers were deposed from 
office. In fact the official history of those 
early days reads surprisingly like the morn- 
ing paper, with the old titles substituted for 
those of our city officials. 

Any sharing in the duplicity of the in- 
spector and taking advantage thereof met 
with swift visitation of justice on the offend- 
ing town, as is shown by a case mentioned 
in the reign of Richard II., where various 
manufacturers in the counties of Somerset, 
Dorset and Gloucester were found guilty of 
cheating. The quaint phraseology of the 
time is amusing. “Forasmuch as divers 
plain cloths wrought in these towns be found 
tacked and folded together for sale, of which 
a greater part be broken, bruised and not 
agreeing in color, neither according in the 
breadth nor in no manner to the same cloths 
which shew outwards, but falsely wrought 
to the great damage and loss of the people, 
insomuch that merchants buying, the same 
and carrying them out of the realm to sell 
to strangers, thereby subject themselves to 
many dangers ; perchance of being slain or 
imprisoned and put to fine and ransom,” eéc. 
The offending weavers were severely dealt 
with and were forbidden to fold and tack 
their goods before export as _ heretofore, 
having proved themselves not trustworthy. 
This is somewhat comforting, as it proves 
that the idea of putting the large peaches at 
the top of the basket where they “ shew out- 
wards,” and the nubbins at the bottom, out 
of sight, is not of Yankee origin. 

Certain prescribed methods and tools were 
to be used in making the cloth or the offender 
was subject toa stay in jail and a payment 
of a good round fine. A yard was to con- 
sist of the standard yard and the breadth of 
a man’s thumb, in all about thirty-seven 
inches, and woe to the man who resisted the 





The Wool-Sack. 


597 





visitation of the aulnager with his measur- 
ing rod. The fine for the first offence of 
this character was five pounds, the second, 
ten, and for the third the offender had to 
stand exposed in the pillory in the public 
square or market-place of the town. 

Weight and coloring matters employed 
were also established by law, and the use of 
false weights, or the application of foreign 
substance to increase the weight of cloth 
were both subject to fines. After the in- 
spection, the aulnager applied his official 
seal to the bales of goods, to tamper with 
which was punishable by a heavy fine which 
was divided into equal parts between the 
king, the inspector and the poor of the parish 
where the offence was committed. 

-The law particularly insisted that cloth 
should be shrunken before sale, and never in 
those good old days in “ Merrie England” 
could have occurred the following episode, 
which is told of a certain Yankee woolen 
firm. Their agent, having penetrated a 


western State, found in the midst of the 
wilderness an old frontiersman with his five 
sturdy sons engaged in the painfully labori- 
ous process of tearing the huge stumps from 


the virgin soil. To this family the agent sold 
ten red woollen shirts, warranted non-shrink- 
able. On his return the following spring, he 
found the clearing vastly widened, and the 
woodsman anxious for a large supply of his 
wares. On inquiry as to how they managed 
to use so many during the winter the old 
man replied: “ Wall ye see, we jest fixed up 
a good stout kind o’ framework over a pesky 


| 





stump thet’d take us tew days to hist by 
hand. Then we’d hang one of them patent 
non-shrinkin’ shirts o’ yourn over the top of 
the frame, fastenin’ the sleeves to the stump. 
Then Silas, he jest pours a pail of w iter on 
the shirt, an’ up she comes a bringin’ the 
stump with her slicker’n a greased cat; an’ 
the best on’t is they keep on shrinkin’ so’s 
we kin use ’em over an’ ag’in till they git so 
small the ol’ woman finishes ’em up on the 
baby.” In the days of the early Edwards 
that agent would have been subject to “many 
dangers, perchance of being slain,” and the 
head of his firm would have been sent to 
cool his heels in the county gaol. 

While so rigidly bound to be honest, the 
manufacturer of those times was blest in one 
particular, in that the law saw to it that his 
soul should not be harassed by strikes 
among his workmen. It was enacted that 
any weavers of cloth guilty of entering into 
a combination for advancing their wages, for 
lessening the usual hours of work, or for de- 
parture before the end of their agreed term of 
service should be sent to the House of Cor- 
rection for three months. The government, 
on the other hand, kept a kindly eye on the 
hireling by statutes stipulating that the em- 
ployer was to pay his workmen full wage in 
money promptly or be subject to a fine of 
ten pounds. 

Under these restrictions the inhabitants 
of England surely did not suffer the shivers 
consequent on the tying up of one of the 
heat-producing industries, as the citizens of 
free America suffer in this enlightened age. 


Epa 
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PECULIAR case came before Lord 

Chancellor Hardwicke, in March, 1737, 
as reported in 2 Swanston’s Reports, 533, * 
which proves the effect of the State Church 
upon the Court of Chancery. 

Mrs. Mellish was the daughter of Mr. Da 
Costa, and having married Mr. Villareal, had 
by him two children, respectively eight and 
nine years old. Both parties were Jews. 
Upon the death of Villareal, a bill was 
brought in the Chancery Court, touching the 
children’s estate, and the fortune of the two 
children appeared to be 27,000 pounds each. 


In the course of time a marriage treaty | 


A QUESTION OF DISPUTED GUARDIANSHIP. 


By Apo.tpu MosgEs. 


| 


was contracted between the widow and one | 


Mr. Mendez. Thereupon Mr. Da Costa, 
her father, prevailed on his daughter to assign 
over to him the guardianship of the two chil- 
dren, with the agreement that if they died 
during their minority, he should have a moiety 
of their fortunes. Afterwards it came to 
pass that the treaty of marriage was broken 
off, and the widow married a Mr. Mellish, 
without her father’s consent, and became a 
Christian. Da Costa, having possession of 
the children, refused the mother permission 
to visit them without a French woman being 
with them. This led toa suit in chancery, 
wherein Mellish and his wife preferred a 
petition to restore to her the guardianship of 
the children ; that she might have liberty to 
see them without intervention, alone, with 
the privilege to the children to visit her. 

Another petition was presented on behalf 
of the two children, praying that the court 
would give proper directions for their educa- 
tion, and this petition met with final success, 
as will further appear. 


? Also reported under title of Da Costa Villa Real v. 
Mellish, 1 West’s Cases Temp. Hardwicke, 1736-1739. 












Mrs. Catherine Mellish presented her affi- 
davit to the effect that she was baptized on 
the 28th of March, 1735; that her father, 
Mr. Da Costa, was a Jew. 

Counsel for Mrs. Mellish insisted that the 
assignment of the guardianship bythe mother, 
was invalid; that it was for the benefit of 
the infants and could not be transferred, nor 
could it be renounced. It was also argued 
that the children had the right to the mother’s 
care. 

As to the religion of the infants, counsel 
argued that, although that should be the 
choice of every person, yet, as the children 
cannot choose, and as the method of educa- 
tion would naturally affect their religious 
principles, care should be taken of their edu- 
cation ; that, considering the temporal ad- 


' vantages only of the children, their education 


in Judaism would affect their fortunes, and 
the consequence of the children continuing 
with the grandfather, who would educate 
them in a different religion from the parent, 
would lay a foundation for differences in the 


| family which is too common, by reason of 





| mother might agree that another proper per- 


the difference in religious principles, and 
especially so in Jewish families. 

Counsel for the children argued that the 
son under the English law, would be under 
an incapacity as a Jew, could enjoy no offices, 
and the daughter, as a Jewess, might be 
married improvidently. 

The Attorney General appeared for Mr. 
Da Costa, stating that his client had had the 
care of the children under the deed of agree- 
ment, since 1734, without any complaint by 
them, or by the mother, prior to the filing of 
the petition. He conceded that the guard- 
ianship could not be assigned in law, but the 
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‘son should exercise authority over the chil- | of the children so as to change their re- 


dren. 

As to the claim that the mother is now a 
Christian, the Attorney General admitted 
that this is a proper argument, but “ we are 
not to be wiser than the law.” The taking 
away of the children and putting them under 
a different education, was thought one of the 
hardest parts of the prosecution of Protest- 
ants abroad. If the court should interpose 
in such cases, he was afraid that no children 
would be suffered to be educated otherwise 
than according to the legal establishment. 
According to the statute of 1 Anne, chap. 
30, it was provided that children should be 
left free in their choice of religion. 

The Attorney General also pointed out 
that the deed between Mr. Da Costa and 
his daughter was dated May 3, 1734, wherein 
she had agreed that if her two infant children 
died intestate, the grandfather should be en- 
titled to an equal moiety with her, and that 
she and all persons who would be entitled to 
the guardianship of the children, should per- 
mit Mr. Da Costa to have the care of their 
persons and estates. 

On the back of the deed was an endorse- 
ment dated March 17, 1735, by Mr. Mellish 
and his wife, whereby they ratified the deed. 
A deed poll signed by Mr. Da Costa was 
also produced whereby he agreed to permit 
Mrs. Mellish to visit the children at his 
house ; and he averred that he never refused 
the mother permission to visit the children. 

Other counsel on the same side argued 
that the guardianship of the mother was 
little regarded by the common or statute 
law of the kingdom, and wisely so, because 
the mother, by her second marriage, puts 
herself under the power of another, and her 
affections will often be alienated from the 
children of the first husband to those of the 
second. The true point before the court 
was whether it would change the education 





ligion. 

The Lord Chancellor, in delivering his 
judgment, avowed his reluctance to deter- 
mine questions of this sort in family disputes, 
the more disagreeable, where they relate to 
religious matters, — but when it becomes 
necessary, he must do it. 

As to the mother’s claim, before the deed 
of 1734, the right was clearly in her. She 
had a right to the custody of the persons, 
and care of the education, and the grand- 
father had no right to interpose otherwise 
than as the mother, being his daughter, 
owed a duty to him ; but the mother had no 
right to assign the guardianship. 

As to the deed of May, 1734, a guardian- 
ship is no more assignable in equity than at 
law. The deed is only an agreement that 
the grandfather should have the actual care 
and education of the children, and that she 
should not interpose. The deed does not 
use the words of assignment. 

It seems a little strange for parties to 
come into a court of equity and pray contrary 
to their agreement, and the court cannot set 
it aside in this summary way. No imputa- 
tion on the behavior of Mr. Da Costa had 
been urged, and there was therefore no 
ground to relieve Mrs. Mellish as prayed in 
her petition, which was therefore dismissed. 

But the Chancellor also had the petition 
of the infants before him, and that received 
another consideration. As the Chancery 
Court gives directions touching the estate of 
infants, it ought to interpose from whatever 
hands the petition comes, though from a 
mere stranger. 

There are here two questions, continued 
the Lord Chancellor: Has the court power 
to give directions to deliver the children to 
the mother? Has it discretion in doing so? 

As to the first question, the court has the 


power without doubt. Sec ndly,—as to 
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the discretion of the court,—#it must be 
held that the Chancellor is bound to inter- 
pose. As the deed passed no right to her 
father, it still remained in the mother of the 
children, and whatever the mother may have 
done, if she neglects, the children may com- 
plain, or any one for them. 

The Chancellor continued : 

“It has been said on the point of religion, 
that he holds the true state of the question 
to be whether this court shall not take the 
infants out of the hands of a person who has 
no right of guardianship, and put them into 
the hands of a person who has the right, and 
is of the religion of this country. I do not 
by any means intend to declare to the con- 
trary, to take the children of Jews from their 
parents, any farther than is required by the 
act of parliament. It has been said that 
the father of the children was a Jew. I see 
nothing to prevent the father from devising ; 


but the father being dead, and not having | 
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disposed of the guardianship, the father’s 
right devolves to the mother, and she is 
here of the religion of the country, and 
therefore no reason to take the right from 
her. As to the statute, 1 Anne (1701), 
though the present case is not within the 
provisions of it, yet the reason weighs ; for, 
if a Jew child becomes Christian the act of 
parliament takes away the father’s power, 
and as the children here are of such tender 
years that they cannot choose for themselves, 
should not the court interpose to assist in 
restoring them to their rightful guardian ? 
No person has greater regard to conscience, 
but holds likewise that the Christian religion 
is part of the law of the land, and so held 
and declared by Lord Chief Justice Hale, in 
the case of King v. Taylor, 1 Vent. 193; 3 
Keb. 107.” 

The Lord Chancellor therefore ordered 
the children to be delivered forthwith to the 
mother. 





THE FINAL TRIAL OF THE SIFTON MURDER CASE. 


EADERS of Tue Green Bae will recol- 

lect that in the issue of November last 
year there was given a short account of the 
trial, at London, Ontario, Canada, of Gerald 
Sifton on a charge of murdering his father, 
which trial then proved abortive, through 
the disagreement of the jury, it being cur- 
rently reported that nine were for convic- 
tion, three for acquittal. The case was tried 
again during the first week of last month, 
November, with the result that the jury 
brought in a verdict of “ Not guilty.” 

The case being now concluded one is 
more at liberty than last year to comment 
upon the remarkable incidents which it pre- 
sents. 

The facts proved were as follows: Joseph 





Sifton, an elderly widower, living by himself, 
had an only son Gerald, the accused, who was 
married and lived elsewhere, though near to 
his father : Mary MacFarlane, a young girl, 
lived in Gerald’s house, and helped Gerald’s 
wife in the house and on the farm. Mary 
had been seduced by Joseph Sifton, and be- 
lieved herself to be pregnant by him; a 
marriage had been hastily arranged between 
them to take place on Saturday the 30th of 
June, 1900, the day of which the old man 
met his death. This arrangement came to 
Gerald’s knowledge on the evening of Friday 
the 29th, when the old man drove over to 
Gerald’s house, and took away Mary to her 
mother’s house, where they stayed for several 


hours. After leaving there they drove back 
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again to Gerald’s house, but before leaving 
the buggy, a man named Edgar Morden 
spoke to them; what passed was given in 


.evidence; but immediately afterwards the 


old man and Mary drove to Edgar Morden’s 
house, and stayed there that night. What 





took place at Edgar Morden’s house is un- | 


certain ; but, later on, Edgar Morden pro- 
duced a will in his own writing, dated that 


day, purporting to be signed by Joseph Sif- | 


ton, leaving all his property to Mary Mac- 
Farlane, and appointing Edgar Morden sole 
executor ; the will purported to be attested 
by Edgar Morden and his wife. At a sub- 
sequent trial to test the validity of the will 
both Edgar Morden and his wife failed to 
appear, and the jury found that the signature 
to the will was a forgery. 

It was proved that during the time the 
old man and Mary were at her mother’s 
house, Gerald went to see another man 





named James Morden, a distant cousin of | 


Edgar’s; James Morden afterwards swore 
that Gerald that night told him of his father’s 
intended marriage, and offered him $1,000 
to do away with the old man that night, but 
that he refused to have anything to do with 
it; whereupon Gerald asked him for the 
address of the lodging in London where his 
brother Martin Morden lived. Martin was 
up to that time engaged to be married to 
Mary. It was proved by other evidence that 
Gerald did go to London that night; and 
Martin Morden has sworn that Gerald came 
to him there, and offered him a bribe to go 
with him to try to induce Mary not to marry 
the old man, and that, on Martin’s refusal to 
have anything to do with it, Gerald said : — 
“ We are going to put up a hay-fork,” and 
asked Martin if he would help him to put it up, 


adding : — “ We have set a trap for the old | 


man, and if he falls into it, it would only take 
two or three raps on the head with a hammer 
to finish the old man”; and that on Martin 





again refusing to have anything to do with it 
Gerald produced a small phial from his pocket, 
and said :—“ If one thing will not work an- 
other will.” Gerald returned home early in 
the morning of the 30th ; the actual time of 
his return was disputed. 

The motive assigned for the alleged mur- 
der was that Gerald was his father’s only 
child, and as there was considerable property, 
his father’s marriage would make a great dif- 
ference in his expectations, especially if, as 
was believed, the girl he was about to marry 
was then pregnant by him. 

On the morning of Saturday, 30th of June, 
the day fixed for the marriage, Joseph Sifton 
and Mary came back together to Joseph Sif- 
ton’s house; they were seen by one witness ; 


| shortly after their arrival Gerald and Walter 


Herbert came, and Joseph Sifton was asked to 
go to the barn to give directions as to fixing 
a hay-fork ; he went reluctantly, and while 
there he sustained injuries which cost him 
his life; he was taken into the house and 
lingered unconscious for several hours, and 
died. What occurred at the barn is known 
only by the evidence of Walter Herbert, 
given at the previous trial last year, and re- 
peated last month, to which we refer later on. 

The case when it happened was regarded 
as an accident; it was stated by Herbert 
and Gerald at the time to be an accident, a 
fall from a beam of the barn; the doctor 
who.was called in gave his certificate to that 
effect, believing at that time that it was an 
accident ; no autopsy was held at the time, 
and the body was buried. Afterwards sus- 
picions arose, investigation was set on foot ; 
both Herbert and Gerald were arrested to- 
gether at the end of July, and Herbert then 
said, “ Yes, I am guilty.” Both men were 
indicted and arraigned together before the 
late Justice Rose, at the assizes of Septem- 
ber, 1900, when Gerald pleaded not guilty, 
and Herbert pleaded guilty. Gerald’s trial was 
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postponed, and Herbert’s sentence deferred. 
Shortly afterwards Justice Rose died. 

After postponements Gerald was put on 
his trial before Justice MacMahon in the fall 
of 1901, when Walter Herbert and James 
and Martin Morden appeared and gave evi- 
dence, with a formidable array of medical 
experts on both sides, who were, as might be 
expected beforehand, contradictory in their 
views. The jury disagreed. Since then James 
and Martin Morden left the country, and are 
now living at Davenport, Iowa; and it may 
be mentioned that an act has been passed 
for Canada limiting the number of expert 
witnesses as to any one point to five on 
either side. 

After further postponements Gerald Sif- 
ton was again put on his trial before Mr. 
Justice Britton at the beginning of last 
month (November). The Crown gave evi- 
dence of the absence from the country of 
James and Martin Morden, and of the failure 
of all efforts to procure their appearance ; 
thereupon their evidence as given last year 
was read. The medical expert evidence was 
reduced to five on each side, and was, as be- 
fore, contradictory. The principal witness 
was Walter Herbert, the only possible wit- 
ness, besides the accused himself, to the fact 
which caused the death. Herbert repeated 
the evidence given by him at the trial last 
year ; told of a conversation with the accused 
early on the morning of the 30th, at which 
the accused offered him a reward to go with 
him and help him to murder the old man, and 
to be prepared to testify that it was an acci- 
dent ; of the actual blows struck by each of 
them on the old man’s head with an axe ; of 





his being stunned by the blows, and thrown 
out of the barn on to the ground below, when 
more blows on the head were given to finish 
the deadly work. 

The theory of the defence was that the 
death was accidental; that the confession 
made by Herbert and the evidence of James 
and Martin Morden, were parts of a scheme 
concocted by Edgar Morden, the forger of 
the will, to draw money from the accused ; 
that Herbert’s confession was “something 
that seized Herbert like a nightmare, and, 
imprinted on his mind, it remains until he 
conceives it to be true”; and lastly that 
Herbert’s evidence must be untrue, because 
the appearance of the skull as deposed to by 
those who made the autopsy, was inconsist- 
ent with the many blows by the axe deposed 
to, but was consistent with an accidental fall 
from the beam of the barn as stated at the 
time of the death. 

After three and a half hours’ deliberation 
the jury came into court and said there was 
no chance of their agreeing ; but after being 
locked up again for not quite half an hour 
they again came into court, this time with a 
verdict of «Not guilty.” 

The words addressed by the judge to the 
accused are significant, and suggestive. 
“The jury have taken a very merciful view 
of your case, and they find you not guilty; 
you are therefore discharged.” 

So Gerald Sifton goes forth acquitted, 
while Walter Herbert will have to be brought 
up to the bar of justice next January to re- 
ceive the sentence of death on his own plea 
of “Guilty.” Proving once again that the 
Law is a fickle jade. 





Gilbertian Lawyers. 





GILBERTIAN LAWYERS. 


HE Law and the Drama have often been 

close allies. Mr. Justice Talfourd wrote 
four tragedies, one of which was produced by 
Macready, and enjoyed a fair measure of 
success. His Honour Judge Parry, to whom 
belongs the distinction of being the only 
judge who has contributed to the stage 
whilst occupying a seat on the Bench, is the 
author of two plays, “ England’s Elizabeth,” 
which enjoyed a successful run at Manches- 
ter about eighteen months ago, and “ Kata- 
wampus,” which amused many a juvenile 
audience in London last Christmastide. Mr. 
W. S. Gilbert, Mr. Sydney Grundy, Mr. Her- 
man Merivale, and Mr. Anthony Hope all 
practised at the Bar before they wrote for 
the stage, and many another name might be 
added to suggest how much the Drama owes 
to the Law, but Mr. Gilbert’s ‘name alone is 
sufficient to indicate how deep the indebted- 
ness is. Of all those who have deserted 
Themis for Thespis, none has ever turned his 
legal training to better account than has the 
author of “TIolanthe.”’ Such dramatists as 
Mr. Sydney Grundy and Mr. Anthony Hope 
take no delight in weaving legal plots. That 
is an occupation which they wisely leave to 
playwrights with no knowledge of its dangers. 
But Mr. Gilbert, who knows the law well 
enough to know how to laugh at it, is never 
happier than when aiming his shafts of wit 
at the profession of which he was once a 
practising member. 

Judges, barristers, solicitors—all three 
branches of the legal profession come in for 
their share of satire in the Savoy operas :— 

The Law is the true embodiment 
Of everything that’s excellent. 


It has no kind of fault or flaw, 
And I, my lords, embody the law. 


So sings the Lord Chancellor in “ Iolan- 





the,” perhaps the best of all Mr. Gilbert’s 
legal characters. Nobody but a legal drama- 
tist could have. created the interesting prob- 
lem which confronts this “ highly susceptible 
Chancellor”’ who has fallen in love with a 
ward of Court. “The feelings of a Lord 
Chancellor who is in love with a ward of 
Court are not to be envied. “What is his 
position? Can he give his own consent to 
his own marriage with his own ward? Can 
he marry his own ward without his own con- 
sent? And if he marries his own ward with- 
out his own consent, can he commit himself 
for contempt of his own Court? And if he 
commit himself for contempt of his own 
Court, can he appear by counsel before him- 
self to move for arrest of his own judgment ? 
Ah, my lords, it is indeed painful to have to 
sit upon a Woolsack which is stuffed with 
such thorns as these.” Not less amusing is 
the account given by this “constitutional 
guardian ” of “pretty young girls in Chan- 
cery” of the “new and original plan” on 
which he determined to work “when he 
went to the Bar as a very young man”’:— 
I'll never throw dust in a juryman’s eyes 
(Said I to myself, said 1), 
Or hoodwink a judge who is not overwise 
(Said I to myself, said 1), 

Or assume that the witnesses summoned in force, 
In Exchequer, Queen’s Bench, Common Pleas, or 

Divorce, 

Have perjured themselves as a matter of course 
(Said I to myself, said I). 

It is, be it noted, an “equity draughts- 
man” who thus determines to conduct 
common-law. cases with scrupulous fairness, 
but this, perhaps, is to be counted as another 
proof of Mr. Gilbert’s humour. The follow- 
ing verse is intended to apply to the Bar as 
a whole :— 

Ere I go into Court I will read my brief through 

(Said I. to myself, said 1), 
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And I'll never take work I’m unable to do 
(Said I to myself, said 1). 

My learned profession I’ll never disgrace 

By taking a fee with a grin on my face, 

When I haven’t been there to attend to the case 
(Said I to myself, said 1). 


Gilbertian judges are fond of indulging in 
reminiscences of their forensic days.. Mr. 


Gilbert seldom aims his shafts of wit at the 
Bench, though Ko Ko, in “The Mikado,” 


includes in his long list of social offenders | 





who never will be missed, “ That Nisi Prius | 


nuisance, who just now is rather rife, the 
Judicial Humorist.” He is accustomed to 
make his occupants of the Bench the vehicles 
of his satire on the methods of the Bar. 
Even the judge in “Trial by Jury’’— “and 
a good judge, too”—is chiefly occupied in 
explaining how he came to be a judge. He 
fell in love with “a rich attorney’s elderly, 
ugly daughter,” who might “very well pass 
for forty-three, in the dusk, with a light be- 
hind her,” and that rich attorney promised 
he should reap the reward of his pluck “at 
the Bailey and Middlesex Sessions.” 
The rich attorney was good as his word, 
The briefs came trooping gaily, 
And every day my voice was heard 
At the sessions or Ancient Bailey. 
All thieves who could my fees afford 
Relied on my orations, 


And‘ many a burglar I’ve restored 
To his friends and his relations. 


Members of the Bar figure but little in 
Mr. Gilbert’s plays. Almost the only bar- 
rister his wit and fancy have created is Sir 
Bailey Barre, Q.C., M.P., in “ Utopia,” of 
whom Princess Zara sings :— 


A complicated gentleman allow me to present, 
Of all the arts and faculties the terse embodiment, 


| 


A marvellous Philologist who’ll undertake to show 
That “ Yes” is but another and a neater form of 

“No.” 

This description of his marvellous powers 
is evidently not displeasing to the honourable 
and learned gentleman, for he is candid 
enough to add :— 

All preconceived ideas on any subject I can scout, 

And demonstrate beyond all possibility of doubt, 

That whether you’re an honest man or whether 
you’re a thief 

Depends on whose solicitor has given me a brief. 

Solicitors take a legitimate pride in the 
fact that Sir Henry Fowler was the first 
practising member of their branch of the 
profession to become a Cabinet Minister. 
Long before, however, Sir Henry Fowler 
became a Secretary of State for India, the 
the author of “H.M.S. Pinafore” perceived 
how excellent a stepping-stone to the post of 


| First Lord of the Admiralty was a stool in a 





solicitor’s office. Sir Joseph Porter, who, 
while an office boy “ polished up the handle 
on the big front door,” contrived to make his 
mark even as a junior clerk in an attorney’s 
office. 


In serving writs I made such a name 

That an articled clerk I soon became ; 

I wore clean collars and a brand-new suit 

For the pass examination at the Institute. 
And that pass examination did so well for me, 
That now I am the Ruler of the Queen’s Navee! 


Two other members of the solicitor branch 
of the profession have been admitted at the 
Savoy. There is the notary in “The Sor- 
cerer,” who, “ dry and snuffy, deaf and slow,” 


| is “everything that girls detest,” and there 


is the more attractive notary in “ The Grand 
Duke,” who sings of the Prince who “ passed 


'an Act, short and compact, which may be 


He’s a great Arithmetician who can demonstrate 


with ease 

That two and two are three, or five, or anything you 
please ; 

An eminent Logician who can make it clear to you 


That black is white—when looked at from the 
proper point of view ; 





briefly stated.” 
Unlike the complicated laws, 
A parliamentary draftsman draws, 
It may be briefly stated. 
One of the best pieces of satire in Mr. 
Gilbert’s plays is to be found in “The 
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Mountebanks,” where, in singularly ingenious 
rhymes, he explains why Ophelia ought to 
have instituted a breach of promise action | 


~ against the melancholy Dane. 


Ophelia to her sex was a disgrace 

Whom nobody could feel compassion for. 
Ophelia should have gone to Ely Place, 

To consult an eminent solicitor. 


— The Law Journal. 





ENGLISH PRISON RULES AND REMISSION OF SENTENCES 
FOR GOOD CONDUCT. 


By JOHN 


OST people will agree that it is ridicu- 
lous that a judge cannot pass whatever 
sentence he feels justified in pronouncing and 
have that sentence carried out according to 
the severity of the same; but it appears 
from a memorandum, drawn up by the pres- 
ent Chancellor of the Exchequer, when 
Home Secretary, that it is necessary for the | 
judge to pause and consider the Prison 
Rules before he passes concurrent sentences. 
It should be borne in mind that the maxi- 
mum remission obtainable for.good conduct 
is one fourth of the sentence for male con- 
victs, and one third for female convicts. 

It appears from the facts contained in the 
memorandum that two concurrent sentences 
either of imprisonment or penal servitude 
are carried out in every respect in the same 





manner as a single sentence; but that a term 
of imprisonment served concurrently with a 
term of penal servitude has the effect of pre- 
venting the prisoner from earning, as soon 
as he otherwise would, the number of marks 
which entitles him to be discharged on li- 
cense ! 


PRISON RULES. DIFFERENCE BETWEEN PENAL 
SERVITUDE AND IMPRISONMENT. 

Every male prisoner sentenced to penal 
servitude shall pass the first six months of 
his sentence in separate confinement. (Con- 
vict Prison Rules, 31.) 





MILLER. 


Every male prisoner, not being a juvenile 
offender, if sentenced to hard labour, shall 
for the twenty-eight days or the whole of his 
sentence, if it is for less than twenty-eight 
days, be employed in strict separation. 
(Local Prison Rules, 39.) 

In all cases where concurrent sentences 
of imprisonment and penal servitude are 
passed, on the same man, for different 
offences the result is: — 

(a) He is necessarily kept for six months 
in separate confinement; and 

(6) While he is serving the concurrent 
sentence of imprisonment, the power to earn 
remission of his sentence of penal servitude 
is suspended. (Local Prison Rules, 37.) 


EXAMPLES. 

A. is sentenced to concurrent terms of 
four years’ penal servitude and twelve 
months’ imprisonment. He serves in a local 
prison six months in separate confinement , 
then also in a local prison serves the second 
six months of his sentence of twelve months, 
of which he can earn a remission of one 
fourth (making ten and one-half months in 
the local prison) and is then removed to a 
convict prison to undergo the unexpired 
term of three years, one month and a half of 
his sentence of four years’ penal servitude. 
Of this he can earn remission of one fourth 
(say nine months eleven days). The effect, 
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therefore, of the concurrent sentence of im- 
prisonment is that the prisoner is, at the 
minimum, three years two months and about 
nineteen days in prison instead of three years. 

B. is similarly sentenced to concurrent 
terms of four years’ penal servitude and six 
months’ imprisonment. He serves six 
months in separate confinement and is then 
removed to a convict prison where he earns 
remission of one fourth of the remaining 
term of three and a half years’ penal servi- 
tude. The effect of the concurrent sentence 
is that he is, at the minimum, three years 
one month and about fifteen days in prison 
instead of three years. 

LIFE SENTENCE. 

With regard to life sentences, to which, of 
course, the rules as to remission do not 
apply, the rule now is that each case is 
specially submitted to the Secretary of State 
after twenty years, and considered on its 
merits; but no promise is given to the con- 
vict of release at that period, and in certain 
cases, where a death sentence has been com- 
muted to penal servitude for life, the license 
has not been granted after twenty years. 

THE LADY FRIEND. 
It is not generally known that there are 


NS 








only two ladies employed by the Scotland 
Yard police authorities, to visit “ticket of 
leave” or licensed prisoners.. These ladies 
have quite a difficult task to perform and 
have sometimes to go into the slums, and 
sometimes to the West End of London. 
Therefore their dress is always neat and lady- 
like. Nobody knows who they are. Some- 
times they go alone, sometimes together. 
They call to see these prisoners as friends. 
It tan easily be understood that if a girl, 
employed as a servant, had to obtain an 
afternoon off to go to Scotland Yard, or was 
seen going to a police station in the neigh- 
bourhood, to report herself, it might very 
quickly come to the ears of her mistress 
that she was a convict, thereby losing her her 
situation; but no mistress objects to the 
“lady friend,” who is well bred and well 
educated, calling on her servant; but on the 
contrary is pleased to find her servant knows 
such a highly desirable lady. There are no 
rules and regulations concerning the duties 
of the “lady friend” as there are for police- 
men and other recognized officers, and there- 


| fore little or nothing is known of these ladies, 


except by those who are immediately con- 
cerned in their enquiries. 
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NOTES. 

SUPERINTENDENT: “It is our usual custom to 
let a prisoner work at the same trade in here as 
he did outside. Now, what is your trade?” 

PRISONER: “Please, sir, I was a traveling sales- 
man.” 


In the days of the “Old Bench,” as the Su- 
preme Court of years past is called by the Tenn- 
essee bar, two lawyers of some note, who 
thoroughly detested each other, were trying a 
case in the highest court, when an angry con- 
troversy arose. ‘They were fined for the lan- 
guage they used, but were not satisfied. 

Soon after leaving the court-room they en- 
gaged in a fierce fight, during which one of them 
severely bit the other’s fingers. 

The matter became known to every lawyer in 
town, and to the judges of the court; but little 
was said about it, in deference to the feelings of 
the participants. 

The next morning the wounded man appeared 
in the argument of a case, his hand in a sling. 
His enemy sat as a listener. 

The Chief Justice seemed surprised on looking 
at the sling, and said, in sympathetic tones, 
“ Brother Blank, you seem to have met with an 
accident. I hope it is nothing very serious.” 

‘‘No, sir, I thank your Honor; nothing very 
serious — nothing serious at all — just dog bite, 
by a very insignificant dog, too.” 


Tue trials and tribulations of the western 
judge are many. Their judgments, decrees and 
rulings on evidence are not only criticised, but 
movements of their bodies are often miscon- 
strued. In an Iowa court recently a lawyer was 
urging a decree of divorce before Judge Thomp- 
son of Cedar Rapids. The attorney in arguing 





his case became both earnest and eloquent and 
emphasized his statements by striking the table 
with his hand with great force. He paused a 
moment and then said: 

“T see your Honor shakes your head as to 
that statement, but I desire to reaffirm what I 
have remarked, notwithstanding your Honor has 
given dissent.” 

The Court retorted : 

“T have not in any manner intimated how I 
should construe the evidence or what my deci- 
sion shall be in the case, and such remarks are 
wholly uncalled for.” 

“You shook your head.” 

“That may be true,” the Court promptly re- 
plied ; “ there was a fly on my ear, and I reserved 
the right to remove it in any manner I saw fit. 
Proceed with your argument.” 


THE Paris papers recently reported a law suit 
which had in it much to interest the curious. 
The case was tried at Norbonne in the south of 
France and lasted throughout the entire day. 

The complainant in the case testified that he 
was one day dining on the “terrace” in front 
of the restaurant, enjoying the salubrity of the 
air as well as the tastily-cooked food placed be- 
fore hin. He had just commenced to eat his 
soup, which he found too hot for his palate. 
While waiting for the soup to cool he took from 
his pocket a roll of bills which he had received 
in payment of a bill. 

In counting the money he accidentally dropped 
a hundred-franc bank-note into his soup. He 
took it out of his plate with a fork, and sent the 
soup away ; but the bank-note was saturated with 
the greasy liquid, and he laid it down on the 
tablecloth to dry. 

He was partaking of the second course, when 
a sudden gust of wind blew the note off the 
table. He ran after it, but a wandering dog, 
which showed every manifestation of hunger, 
seized it. The taste of the soup on the paper 
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made it palatable to the cur, and it was swallowed 
in an instant. 

The complainant, though bursting with rage, 
swallowed his emotion, and used all his persua- 
sive power in an effort to get the dog to come 
near him. “Good doggie! Come here!” he 
exclaimed in his softest tones of wheedling en- 
dearment. The animal, well pleased with itself, 
wagged its tail and got near enough for the com- 
plainant to read the name engraved on the col- 
lar. When he had made a note of the name and 
address of the owner of the dog, he raised his 
foot and hastened the dog’s departure. Then 
he sought his lawyer and brought suit against 
the dog’s owner for the restitution of the hun- 
dred francs. After listening to the evidence 
and the learned arguments on both sides the 
court decided that the owner of the dog must 
pay the other man the money, holding that the 
dog being property, the owner must be held 
responsible for the act committed by the animal. 


A NUMBER of years ago suit was brought 
against the cashier of the State Bank of Iowa 
Falls, to recover an alleged deposit, which de- 
posit the bank denied. During the trial at El- 
dora, the defendant’s attorney made a very con- 
vincing argument for his client, and took pains 
to tell the jury of his client’s high social and re- 
ligious standing, and of the confidence of the 
people which he enjoyed, and endeavored to 
impress upon the minds of the jury that the de- 
fendant was not the kind of a man to make a 
mistake in the handling of other people’s money. 

Tom H. Milner, then, as now, a witty as well 
as a very shrewd lawyer, represented the other 
side, and in addressing the jury said : 

“Gentlemen, I heartily concur in what my 
brother has said of the defendant; I agree with 
him in each and every statement that he has 
made pertaining to Mr. ’s good self; but I 
would have you consider deeply this one fact, — 
Canada is full of just such men.” 





In the days of the Ku Klux Klan many 
irregular bands of lawless men terrorized sec- 
tions of Tennessee in the name of that order. 
Rigorous laws were passed in the effort to sup- 
press it. One of these disqualified any person 
proven to be a Ku Klux from giving testimony 
in courts of justice. 





Judge R— was a loyal east Tennesseean, a 
man of the people, a doughty enemy of the Ku 
Klux, but an ardent member of the Baptist 
church, which was very strong in that section of 
country. 

One day an old man from the outlying dis- 
trict appeared in court as a witness, and was 
about to take the stand when the judge stopped 
him, saying, “ My friend, before you take your 
seat in the witness chair I would like to ask you 
a question ortwo. Do you belong to any secret 
order, society or organization?” 

The man did not seem to comprehend the 
judge’s purpose at all, and dreamed not that he 
was under suspicion of being a Ku Klux. He 
turned an honest face upon his questioner, 
looked him straight in the eye, and made an- 
swer: 

“ W-a-l, jedge, I reckon I don’t to say ’xactly 
belong to no secret or-gan-ization, kase how I 
don’t belong to no or-gan-ization ’t all, ’ceptin’ 
the Old Hardshell Baptist church; an’ I reckon 
I hain’t hardly fitten to belong to hit.” 

He was allowed to take his seat in the witness 
chair without further question. 

“ JeDGE,” said the colored prisoner, “is I ex- 
pected ter tell de truth?” 

“Of course you are!” 

“Well, then, des go ahead en sentence me 
fust . 


Jupce Cave J. McFar.anp, one of the pio- 
neers of the Iowa bar, was an odd character, — 
although one of the brightest men that ever pre- 
sided over the courts of the eleventh judicial 
district. Many anecdotes are related of him. 
He had nicknames for many of the attorneys 
who practised in his court in this county. James 
W. Wood, ex-Clerk of the Supreme Court of 
Iowa, he called “Old Timber,” and the late 
Governor Enoch W. Eastman, of Eldora, he 
called “Old Spot,” from the fact of his being 
marked with small-pox. On one occasion while 
‘‘Old Timber” was addressing the court an ass 
belonging to Governor Eastman walked up near 
one of the windows and set up a terrible bray. 
The judge, who was in a half doze, suddenly 
turned to Mr. Wood and cried out: 

“ Sit down, sit down, ‘Old Timber,’ I say sit 
down ; only one at a time, if you please.” 
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Tue New York Suz relates the following: 


stories of the late William F. Howe, the cele- 
brated New York criminal lawyer: 

Several years ago he was held up by two foot- 
pads on a dark night. While one of the men 
was going through his pockets Mr.: Howe ex- 
claimed: ° 

“ Dickey the Brute, I didn’t think this of you 
after all I have done for you.” ‘The man ad- 
dressed peered into the lawyer’s face and ex- 
claimed, ‘ Why, you’re Howe the lawyer.” 

The fellow turned to his companion and said, 
“Let him go, Jack; you will want him to lie for 
you some day as hard as he did for me when he 
got me off twenty years sure.” 

Mr. Howe, with a smile on his face, recently 
told what he said was the greatest compliment 
he had ever had paid to him by aclient. He 
said that a few weeks after he had secured the 
acquittal of a man on a charge of burglary, the 
man sent for him, telling him he was once more 
in the Tombs Prison. 

“] went to see him,” said Mr. Howe, “and 
asked him what he was doing in jail again, after 
promising me he would never commit another 
crime [Mr. Howe smiled as he said ‘commit 
another crime’]. The man said: 

“Well, you see, Mr. Howe, I enjoyed your 
speech so much last time, and it did me so much 
damned good to see you knock out that lying 
District Attorney, that I just couldn’t keep my 
word to you.” 


THE recent meeting of the Court of Brother- 
hood and Guestling, carries the mind back 
through long years of stress to periods when 
the Cinque Ports were most essential portions 
of the national scheme for self-defence. In 
recent years statutory powers have largely cur- 
tailed the judicial duties once belonging to this 
ancient corporation; but the Court of Brother- 
hood and Guestling still remains in a somewhat 
nebulous form, the object of its existence having 
practically ceased to have any being. The very 
title of this once important court indicates to 
those who are interested in ancient constitutional 
arrangements the vital distinctions subsisting 
between the five ports and two ancient towns 
and their so-called “limbs.”” The Brotherhood 
was a conference of these seven towns as to the 
provision of the necessary ships and as to ar- 





ranging for the herring sale at Yarmouth, and 
for other such purposes. ‘The Guestling was 
rather a wider meeting, at which not merely the 
Brotherhood, but deputies from the other asso- 
ciated towns were present for the discussion of 
subjects of common interest to them all. The 
speaker at these meetings is the head officer of 
the town which in any given year happens to be 
the one from which, in orderly succession, the 
same has to be chosen. — Zhe Law Times. 


Ir is told of the late Senator Matt Carpenter 
that one day while chatting with friends in a 
committee-room the conversation turned on the 
relative merits of religious sects. Nearly every 
member of the party belonged to some church, 
and there had been an animated discussion, 
Senator Carpenter pacing up and down, listen- 
ing intently enough, but saying not a word. 

‘« What church do you belong to, Carpenter?” 
asked one. 

“T don’t belong to any.” 

“Why don’t you join one?” 

“T don’t want to. None exactly suits my 
views.” 

“ What one would you join, if you were to feel 
forced to a choice ?”’ 

“ The Catholic, by all means.” 

« And why the Catholic?” 

“« Because they have a purgatory, and that’s a 
motion for a new trial.” — Zhe Omaha Bee. 


To the question, “What is fair criticism?” 
few stranger answers have been given than the 
verdict of the jury in the case of “ McQuire vz. 
the Western Morning News,’ decided in the 
King’s Bench Division before Mr. Justice Ridley 
on Monday. The Western Morning News pub- 
lished a criticism on a play which was recently 
performed at Plymouth. The critic pronounced 
the play to be bad. It was described as “ non- 
sense, of a not very humorous character; ” it 
“would be very much improved had it a sub- 
stantial plot,” and if a good deal of the “sorry 
stuff”? were taken out of it; the singers were 
said, with one exception, to have no voices, and 
some of the songs were characterised as “ com- 
mon, not to say vulgar.” The plaintiff com- 
plained that such criticism was libellous, and 
that in consequence of its publication his play, 
with which he had been touring the provinces 
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for five years, had to be withdrawn. It was 
stated that the Western Morning News two years 
ago had favourably criticised the play, and that 
the plaintiff’s receipts on that occasion were 
#202 for a six-nights’ run, whereas on the 
second occasion he took only £118. That, of 
course, might be the experience of almost any 
play ; the plot and dialogue, for instance, might 
very well have gone out of fashion after five 
years. There was no serious attempt made, so 





far as it is possible to see, to prove that in some | 


respects the play was not vulgar. Nor was it 
alleged that the libel was malicious; it was 
merely pleaded that the critic’s verdict — which, 
at all events in regard to the quotations from the 
play read in court, was amply justified — had 
affected the plaintiff's takings. Whereupon the 
jury found for the plaintiff damages £100. — 
The Spectator. 


AN interesting article might be written on the 
mottoes, or ‘“posies,” as they were called, of 
Serjeants’ rings — interesting because there, in 
the favourite maxim of each great lawyer, we 
get at the dominant principle which inspired his 
career, the mainspring of his activities. 4 Deo 
rex, a rege lex, was the appropriate choice of 
the time-serving Jeffreys; Sat cito si sat bene — 
how well it sums up Lord Eldon, and Zenax 
Justitia Lord Justice Lush! Blackstone’s chosen 
motto was Secundis dubiisqgue rectus, and it was 
equally characteristic of him. In the lecture- 
room, as on the Bench, he was strict, punctual, 
punctilious; and what he was himself, that he 
expected others to be. — Zhe Law Journal. 


Ir one part of Newgate has a more gruesome 
interest than another, says the London G/oée, it 
is the iron door in the Old Bailey, outside which, 
before public executions were abolished ia mur- 
der cases thirty-four years ago, prisoners, upon 
whom sentence of death had been passed, were 
executed in full view of a disorderly crowd. 
The last prisoner to pay the extreme penalty of 
the law in this barbarous fashion was Michael 
Barrett, who was executed for complicity in the 
Clerkenwell explosion in 1868. Extraordinary 
precautions were taken against any further 
Fenian outrage while Barrett and his fellow 
criminals were in Newgate, a picked body of 





police, armed with cutlasses and_ revolvers, | 


guarding the outer walls night and day. The 
large crowds which gathered at nightfall in the 
Old Bailey whenever an execution was to take 
place contained the very dregs of London life. 
On one occasion over thirty thieves were cap- 
tured within sight of the gallows. But there 
were people in a better station of life who found 
a brutal pleasure in witnessing these revolting 
scenes. As much as £10 was paid for the 
windows of a shop opposite the prison when 
Muller was executed for murdering Mr. Briggs 
on the North London Railway. 


THE late Mr. Michael McCartan had a fine 
store of anecdote resulting from his experiences 
as a solicitor in county Down. On one occasion 
he was defending a man named M’Gladdery at 
petty sessions, who was charged by the police 
with owning a dog for which he had no licence. 
The evidence was as clear as daylight, and the 
justices had no option but to impose a fine. 
Just as they were announcing their intention of 
doing so, a man rose up in the body of the court 
— a rough-looking customer with a hairy rabbit- 
skin cap in his hand and the usual red muffler 
round his neck—and said: “ Yir ’Anner, yir 
finin’ the wrong man entirely. That dog be- 
longs to my brother-in-law, and this man that 
yir finin’ is my father-in-law. But rather than 
inform on the husband iv my only sister, I’ll pay 
the fine myself.” He then put his hand in his 
pocket with a great show of eagerness. The 
justices called him into the witness-box and ex- 
amined him; but he stuck tenaciously to the 
story that the man in the dock was his father-in- 
law and that the owner of the dog was his 
brother-in-law. The justices were so impressed 
by the man’s earnestness and apparent candour 
that they changed their minds and inflicted no 
fine on M’Gladdery. After the case was over, 
Mr. McCartan, who had witnessed the unex- 
pected episode in a state of amazement, asked 
his client, M’Gladdery, privately, what was the 
real meaning of the witness’s evidence. ‘“ Well, 
ye see, sir,” said M’Gladdery, “the man wuz 
tellin’ the honest truth. About five years ago 
he married my daughter; so I’m his father-in- 
law, true enough. Last year my poor wife died, 
and in October last I wuz married a second time 
—to his sister; so ye see I’m his brother-in-law as 
well. That’s God’s truth, sir.” Zhe Law Times. 
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In the November Ad/antic Samuel F. Batch- 
elder, in an interesting article on “Old Times at 
the Law School,”’ gives the following account of 
the methods of instructions in the early days of 
the Harvard Law School: — 

“Once fairly started on the legal path, the 
student of those days found the life by no 
means hard. His text-books were lent to him 
by the school, the library having a vast stock of 
duplicates of the standard treatises. These he 
studied, or not, as he felt inclined. One of the 
instructors of that golden age admits in his 
memoirs that though ‘a list of books was made 
up, for a course of study and reading, which 
was enlarged from time to time, it cannot be 
strictly said that this course was prescribed, for 
nothing was exacted.’ Lectures began at eleven 
and ended at one. Usually the same professor 
occupied the chair for both hours, changing his 
subject at noon. Saturday was then dies non. 
Of the lectures themselves there were but two 
notable differences from those of to-day, —a 
charming tendency, especially in the reign of 
Story, to wander from the subject in hand into 
fields of reminiscence and general theory as 
pleasant and almost as instructive, and the fact 
that a text-book formed the basis of the work. 
But this was often lost sight of and overlaid with 
a colloquial expanding of general rules, putting 
questions on parallel cases, hypothetical or ac- 
tual, queries from the students, and expressions 
of opinion, which must have been surprisingly 
like a lecture of to-day. 

“ The conversational method, indeed, seems to 
have been coeval with the very beginnings of 
legal instruction in this country. It was used in 
Reeve’s private Law School, begun in 1795, at 
Litchfield, Conn., and lasting till 1833. This 
school attained a very high standard of excel- 
lence, and over one thousand pupils attended it. 
Much the same method was also used in Judge 
Howe’s short-lived school at Northampton, Mass., 
begun in 1823, and of very high character, but 
collapsing when its ablest lecturer, Ashmun, on 
whom the instruction devolved almost entirely, 
accepted the Royall Professorship at Cam- 
bridge in 1829. His lectures are remembered 
for their clear grasp of the subject and the care 
with which he frequently put his classes through 


‘exact and searching oral examinations. 


“ Despite such individual points of excellence, 





the general scheme of instruction at the Law 
School was for many years in amazing con- 
fusion. ‘The courses were designed to cover 
two years’ work; but, apparently on the prin- 
ciple that the law has neither beginning nor 
ending, only half of them were given in any one 
year, so that it was entirely luck whether on en- 
tering the school you found yourself at the be- 
ginning of the course or plunged into the middle 
of it. 

«“ A considerable offset to this disjointed state 
of theory was the attention paid to practice in 
the moot courts. These, if not invented, were 
certainly brought into great prominence by 
Judge Story. One was held at least every week, 
and in the height of the system on Monday, 
Wednesday, and Friday afternoons. One of 
the professors presided, and all the students 
were expected to attend and take notes; though 
this operation usually consisted in copying 
down verbatim both the briefs, which, in those 
days of expensive printing, the counsel slowly read 
aloud from manuscript. The cases were always 
on agreed facts, often drawn from the actual ex- 
perience of the presiding justice. Twice a year 
there were regular trials before a jury drawn 
from the undergraduates, or sometimes, with a 
delicate . humor, from the divinity students. 
These affairs were made the occasion for a sort 
of solemn festival, and the court-room was 
crowded to its utmost capacity. Many a great 
name in the history of the Bench and the Bar 
won its first recognition in these mimic com- 
bats. In point of fact, noisy applause and up- 
rorious expressions of approval rather spoiled 
the sought-for dignified effect of a real court, 
and were sometimes excessive. 

“The law clubs, too, were an important ele- 
ment in the work of the school. They were 
named for great legal writers, —the Fleta, the 
Marshall, ef. The Coke Club was of imme- 
morial antiquity, and usually contained _ the 
most brilliant members of the school. The 
average number of students in a club was from 
fifteen to twenty. They met in some of the 
smaller rooms in Dane Hall. On any case 
there was but one counsel for each side and one 
judge. The cases were usually those which had 
been announced for approaching moot courts ; 
so interest and attendance on the latter were 
always kept at a high level.” 
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. LITERARY NOTES. 


Mr. Rus has written the sequel to How the 
Other Half Lives in the volume! before us. Zhe 
Battle of the Slums deals with the same problems 
as did the earlier volume, but “reports progress” 
in the good work in which Mr. Riis has been 
so actively and successfully engaged. Great 
change of conditions for the better has been 
brought about, —thanks to the good fight put 
up by the author and his fellow-workers, — yet 
much remains to be done. Mr. Riis is hopeful 
for the.future. One is impressed here, as in his 
earlier volume, both with the thoroughness of the 
writer’s knowledge of the life which he describes, 
and with the earnestness, courage and good 
sense with which he has gone about his work 
of bettering the conditions of the slums. The 
many illustrations add to the interest of the 
book, 


A DECIDEDLY readable book is that which 
Colonel Alexander K. McClure has given us in 
his Recollections of Halfa Century An active 
participation for fifty years in public affairs and 
political movements, and a personal acquaint- 
ance with most of the political leaders and 
other prominent Americans of the time, has 
given the author a large fund of knowledge from 
which to draw; and his newspaper training has 
enabled him to put these reminiscences in at- 
tractive form. Much of the charm of the book 
lies, naturally, in the personal note which comes 
from the author having been, more or less, “ on 





the inside” of what he describes; yet, as al- | 


ways in such a case, one feels a bit of regret 
that the writer must exercise a certain discre- 
tion, and must omit certain things that would 
make “ mighty interesting” reading. For ex- 
ample, in place of the conventional and unen- 
lightening explanation of Mr. McKinley’s yield- 
ing to pressure for war with Spain and his 
absolute change of front on the acquisition of 
the Philippines, it would be interesting to be told 
what Colonel McClure really knows of the forces 
at work. Frankness on such points as this is, 
however, too much to ask. 

! Tue BATTLE WITH THE SLUMs. 


Illustrated. 
1902, Cloth: $2 net. 


By Jacob A. Riis. 


(xi+465 pp-) 


2 RECOLLECTIONS OF HALF A CENTURY. By Colonel | 


Alexander K. McClure. With portraits. Salem, Mass. : 
The Salem Printing Company. 1902. (viii+-502 pp.) 


AN attractive holiday book is Clifton John- 
son’s ew England and its Neighbors; 3 the illus- 
trations, which are numerous and good, are by 
the author. Like most of Mr. Johnson’s stories, 
those in the present volume picture rural life, 
with occasionally a literary or historic back- 
ground ; the element of variety is not lacking, 
for the reader is taken from Maine to the Juni- 
ata, and from Cape Cod to the White Moun- 
tains and the Adirondacks. ‘The author has a 
keen eye for what is interesting, odd and pic- 
turesque in life on the farm and in the woods. 


THE latest volume ¢ of the “ American Sports- 
man’s Library” covers the interesting subjects 
of salmon and of trout fishing. Dean Sage deals 
fully with the Atlantic salmon, and William C. 
Harris even more exhaustively with the trouts of 
America; while a shorter account of the Pacific 
salmons is given by Messrs. Townsend and 
Smith. The book contains much valuable in- 
formation concerning the habits and habitats of 
the fish, and even the expert angler may find 
new suggestions as to tackle and the fine points 
of the sport. 


THERE has been issued .by the Macmillan 
Company an illustrated edition of Winston 
Churchill’s Zhe Crisis,5 which is appropriately 
called the James K. Hackett edition, since the 
illustrations are from photographs of the scenes 
of the play as presented by Mr. Hackett. Of 
the novel itself nothing need be added to what 
was said in a review of the book on its first ap- 
pearance ; but of the present edition we may say 
that the illustrations are excellent. 





To mark the completion of the series of Zng- 
lish Ruling Cases, The Boston Book Company 
has issued a small volume containing admirable 
portraits of fifteen of the great English judges, 
from Sir Edward Coke to Lord Chief Justice 
Russell, 


3 NEW ENGLAND AND ITs NEIGHBORS. Written and 
illustrated by Clifton Johnson. New York: The Mac- 


| millan Company. 1902. Cloth: $2 net. (xv+335 pp.) 


New York: The Macmillan Company. | 


4SALMON AND Trout. By Dean Sage, C. H. Town- 


send, H. M. Smith, and William C. Harris. Wustrated. 
New York: The Macmillan Company. 1902. Cloth: 

| $2.00, net. (x -+ 417 pp.) 
5THE Crisis. By Winston Churchill. With illus- 


| 
| 


trations from the scenes of the play. New York: The 
Macmillan Company. 1902. $1.50net. (xvi-+521 pp.) 
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NEW LAW BOOKS. 


A TREATISE ON FEDERAL PRacTICE. By Roger 
Foster. Third edition. Two volumes. Chi- 
cago: Callaghan & Co. 1go1. (clxxxv + 
1655 PP-) 

This work in its present form is the result 
of a process of evolution. The first edition 
(1890) was exclusively devoted to equity, that 
being the most important branch as to which 
the pleading and procedure of the State courts 
cannot be accepted as a safe guide in the courts 
of the United States. The book in that early 
form was so acceptable to the profession that in 
the second edition (1892) the author enlarged 
its scope. In that step he received the hearty 
approval of the profession. There appears now 
this third edition, which embraces the practice 
of the Federal courts in civil cases of all kinds— 
equity, common law, admiralty and bankruptcy. 

In addition to the Federal courts of ordinary 
jurisdiction the work deals with the Court of 
Claims and the Court of Private Land Claims. 
It has also chapters on removal of causes, and 
writs of error and appeals. It continues to give 
special attention to equity, and on this branch 
it is useful in the State courts. This peculiarity 
of the work gives it exceptional value on account 
of the recent increase in the resort to equitable 
remedies ; and in this connection it is interesting 
to notice that the modern development of the 
use of the injunction in labor disputes has 
been well taken care of in the text and notes. 
There is an appendix of forms and rules of court. 
The whole work is, as it ought to be, of a prac- 
tical nature; but it has scholarly merit, also, 
and is fully entitled to the favor with which it 
has been received. 


THE BENCH AND BAR AS MAKERS OF THE 
AMERICAN Repusiic. By IV. W. Goodrich. 
With portraits. New York: E. B. Treat and 
Company. 1go01. Boards: fifty cents. (65 
pp-) 

This volume contains an address by Judge 
Goodrich, of the New York Supreme Court, Ap- 
pellate Division, delivered on Forefathers’ day, 
1900, the two hundred and eightieth anniversary 
of the landing of the Pilgrims. Beginning with 
the Colonial period, when lawyers were not 
looked upon with favor— although, as is pointed 





out, a few of the leaders, like Winthrop and 
Bellingham, had been educated for the Bar,— 
Judge Goodrich considers in turn the later Colo- 
nial period, the Continental Congresses, and the 
Constitutional period, ending in 1789; then the 
formative period of the country, ending with the 
Civil War; and finally the National period, 
coming down to the present time; referring in 
each period to the movements in which the 
Bench and the Bar bore a distinguished part, 
and to the judges and lawyers who were instru- 
mental in the work of upbuilding the Nation. 
There are in the book portraits of Jay, Jefferson, 
Marshall and Lincoln. 


A BRIEF FOR THE TRIAL OF CRIMINAL CASES. 
By Austin Abbott. Assisted by William C. 
Beecher, Second edition. By Publishers’ 
Editorial Staff. Rochester: The Lawyers’ 
Codperative Publishing Company.  1go2. 
(xx-+814 pp.) 

This is an excellent working volume for the 
practitioner whose work lies in whole or in part 
in the criminal courts. The arrangement of 
the various topics treated is, so to speak, chrono- 
logical; that is, the different subjects are taken 


‘up in about the order in which they would be 


reached in the norm# progress of a criminal 
cause carried through to sentence. Roughly 
speaking, one third of the volume is devoted to 
the subject of evidence. The statements of prop- 
ositions of law are concise, and the citations of 
cases in support of them are, it would seem, 
sufficiently full. 


THE Law or Domestic RELATIONS OF THE 
STaTE OF NEw York. By Frank B. Gilbert. 
Second edition. By / W. Battershall, A\- 
bany: Matthew Bender. 1902. Law sheep: 
$3. (xli+349 pp.) 

This volume treats of the Domestic Relations 
Law, the Real Property Law, and the Codes of 
Civil and of Criminal Procedure, as amended by 
the legislature of 1902, so far as these laws and 
codes deal with the subject of Domestic Rela- 
tions. The important earlier decisions, and all 
the recent decisions, bearing on these statutes 
are cited. 

Since the first edition was published the most 
important statutory changes have been that 
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abolishing the “common-law marriage” prov- 
able by cohabitation and reputation, and requir- 
ing such marriage to be evidenced by a writing, 
and that allowing corespondents to intervene in 
divorce proceedings. 

The complete set of forms which is added to 
the present edition adds materially to its prac- 
tical value. 


ELEMENTS OF THE LAW OF REAL PROPERTY. | 


With leading and illustrative cases. By Grant 
Newell, Chicago: T. H. Flood and Com- 
pany. 1902. (xii+438 pp.) 

This is a book for the student who wishes to 
get a bird’s-eye view of the wide subject of real 
property, rather than for the practitioner who 
desires to stuc exhaustively some particular 
question. It is no easy problem to condense in 
two hundred and fifty pages even the elements 
of real property ; and that Professor Newell has 
succeeded as well as he has in this task is due 
in part, doubtless, to his experience as a teacher 
of law. The last third of the volume is given 
over to some forty leading cases from various 
American courts, Federal and State. We note 
one misprint, on page forty-five, where in a note, 
Stimson’s American Statute Law is cited as Stin- 
son’s, 


THE AMERICAN STATE Reports. Vol. 86. 


Containing cases of general value and au- | 


thority, decided in courts of last resort of the 

several States. Selected, reported and an- 

notated by 4. C. Freeman. San Francisco: 

Bancroft-Whitney Company. 1902. (1o11 pp.) 

The cases in this volume are taken from cur- 
rent or recent reports in Alabama, Arkansas, 
California, Illinois, lowa, Maryland, Massachu- 
setts, Michigan, Missouri, New Jersey, Pennsyl- 
vania, South Dakota, Texas, Virginia, and West 
Virginia. 


The more important notes are those on “ Re- | 
lief in Equity from Forfeitures ;” ‘“‘ Unauthorized | 


Alteration of Written Instruments;” * Lien for 
Purchase Money of Homesteads ;” “ Constitu- 
tionality of Code Amendment or Revision;” 
“ Recrimination as Defense in Divorce Proceed- 
ings;” ‘“* What is an Abuse of Lawful Process 


and the Liability therefor;” “Liability of a 


Property Owner for a Nuisance which he did 
not create;” “Loss of one Office by accepting 





Another ;” “What Declarations are Admissible 
as Dying Declarations and in what Cases; ” 
‘““When a Bank does not take Title to Money 
deposited with-or collected by it, and the Right 
to recover such Money upon the Insolvency of 
the Bank.” De Forge v. Railroad, 178 Mass. 


59, offered the chance (which was not availed 
of) for an interesting note on X-ray pictures. 


THE CRIMINAL CODE AND THE LAW OF CRIM- 
INAL EVIDENCE IN CANADA. By W./. Tre- 
meear. ‘Toronto: Canada Law Book Company. 

Half law sheep. (xl + 934 pp.) 
This volume is an annotation of the Criminal 

Code of Canada, and of the Evidence Act, 1893, 
as amended to the present time, especial atten- 
tion being given to the rules of evidence and the 
procedure in criminal courts. Under the re- 
spective sections of the Code and of the Act are 
cited the important Canadian and English cases; 
there are also cross-references, which are of 
material assistance in following up any particu- 
lar subject. Parallel English statutes are also 
cited. The’volume seems to be a good working 
law-book. 


1902. 


THe Woman’s Manuat or Law. By Mary A. 
Greene. Boston: Silver, Burdett and Com- 
pany. 1902. Buckram: $1.50. (xvi+ 284 
PP-) 

This Manual is hardly a law-book in the ordi- 
nary sense, since it is intended for the use not 
of the legal profession, but of the layman— or 
rather woman. ‘The author’s object is to pre- 
sent to the woman without legal training the 
principles of law governing domestic life and 
such business matters as most commonly claim 
the attention of women in the care of their own 
property; necessarily the treatment of the sub- 
ject is on broad and general lines. 


Practice TimME Tasie. By H. Noyes Greene. 
Second edition, Albany: Matthew Bender. 
1902. Buckram: $2. (xi+ 264 pp.) 

As a time-saver this small volume will be of 
value to the busy New York lawyer, who will 
find here, under an alphabetical arrangement, 
the times required for each step in the practice 
of law in his State. It is, in fact, a convenient 
digest of the Practice Laws in New York. 











